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BRIEF FOR DEFENDANTS-APPELLEES 


Issues Presented For Review 

1. The principal issue presented for review is whether 
the District Court correctly held that in view of Section 
19(b) of the Securities Exchange Act of 1934 (the “Ex- 
change Act”), 15 U.S.C. § 78s(b), which authorizes regis- 
tered securities exchanges to adopt and enforce rules 
fixing reasonable rates of commission and vests the power 
of review and revision of such rules in the Securities and 
Exchange Commission (the “SEC”), which power is being 
actively exercised, the Sherman Antitrust Act, 15 U.S.C. 
§§ 1 et seq., is inapplicable to the rules of the defendant ex- 
changes fixing minimum commissions to be charged by 
their members to public customers. 
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2. Also presented for review are the following ques- 
tions : 

(a) Did the District Court err in dismissing plain- 
tiff’s claim that the rules of the defendant exchanges 
providing for a volume discount from their minimum 
commission rates constituted price discrimination 
under the Robinson-Patman Act, 15 U.S.C. §§ 13 et seqj 

(h) Did the District Court err in dismissing plain- 
tiff’s claim, under Section 4 of the Clayton Act, 15 
U.S.C. § 15, based on the provisions of the constitutions 
of the defendant exchanges limiting the number of their 
respective members? 


Counter-Statement of the Case 
A. Nature of the Case, Course of Proceedings and Disposition 

This action was commenced on April 2, 1971, by 
Richard A. Gordon, individual and on behalf of an alleged 
class of “small investors”, against the New York Stock 
Exchange, Inc. (the “NYSE”), the American Stock Ex- 
change, Inc. (the “Amex”) (collectively the “defendant 
exchanges”) and Merrill Lynch, Pierce, Fenner & Smith, 
Inc. and Bache & Co., Inc., as representatives of an alleged 
class consisting of the defendant exchanges’ members. 

"While plaintiff now asserts (Plaintiff’s Brief [“P.Br.”] 
2) that his complaint challenged generally the practice of 
“fixing the rates of commission, charged investors for stock 
transactions ’ ’, no such allegation was in fact made. Rather, 
plaintiff challenged the legality, under the Robinson- 
Patman Act, 15 U.S.C. §§ 13 et seq., of the defendant 
exchanges ’ rules providing for a volume discount from their 
minimum commission schedules (in effect during the period 
December 5, 1968 to March 24, 1972) (see App. 5; 42-44, 
49; 182-84, 192) and an interim service charge on “small 
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transactions” (in effect during tire period April 5, 1970 to 
March 24, 1972) (App. 4; 44-47, 49.; 188-89, 192); and 
the adoption of rules permitting their members to set com- 
mission rates individually with respect to certain large-size 
transactions (after April 5, 1971) (App. 5-6; 47-50 ; 189- 
92). (Complaint, paras. Thirteenth through Nineteenth; 
App. 4-6) 

Plaintiff also attacked the provisions of the constitu- 
tions of the two exchanges fixing the number of their 
respective members and the alleged resulting exclusion 
of plaintiff from use of the defendant exchanges’ trading 
facilities. (Complaint, para. Seventeenth; App. 5) 

The complaint sought injunctive relief (para. Twenty- 
second a-c; App. 9-10), treble damages of $1.5 billion, plus 
interest, and an attorney’s fee of $10 million and costs and 
disbursements. (Complaint, para. Twenty-second d ; App. 
10 ) 

In their answers, served September 28, 1972, defendants 
pleaded, inter alia, that the exchanges’ rules fixing minimum 
commissions had been adopted and enforced under the ex- 
press Congressional mandate of Section 19(b)(9) of the 
Exchange Act, which gave the SEC exclusive jurisdiction 
to review and revise such rules, which jurisdiction it Avas 
actively exercising, thus rendering the antitrust laws inap- 
plicable. (App. 14, 20, 28) On December 4, 1972, defendants 
moved for summary judgment on. this and other grounds. 
That motion Avas granted and an order dismissing the action 
Avas entered on December 4, 1973. (App. 355, see 357, 340) 

In contesting defendants’ motion plaintiff did not con- 
trovert defendants’ statement of the material facts as to 
Avhich there Avas no dispute, filed pursuant to General Rule 
9(g) of the Southern District of NeAV York (App. 33-37), 
nor did plaintiff dispute any of the facts set forth in the 
affidavits of Robert M. Bishop (App. 178-92) and II. Ver- 
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non Lee (App. 38-50) submitted in support of defendants’ 
motion. Conceding that the issue was purely one of law, 
plaintiff argued that the facts demonstrated nothing more 
than the SEC’s non-objection to various commission rate 
changes or the SEO’s “suggestions” as to appropriate rule 
revisions and that such a record of regulation was neither 
tantamount to SEC “approval” of the rules challenged nor 
an indication that the rules were government-mandated. 
(See App. 325-28) 

In rejecting plaintiff’s arguments and granting sum- 
mary judgment for defendants, the District Court turned 
first to plaintiff’s claims of exclusion based upon the 
numerical limitation of members in the exchanges and 
price discrimination. 

The Court held that plaintiff had no standing to complain 
of any limitations on members, because plaintiff had at 
no time ever applied for admission to exchange member- 
ship, and that in any event, such numerical limits on ex- 
change members were not unlawful. (App. 342-43) 
Likewise, the Court dismissed plaintiff’s claim of price dis- 
crimination, concluding that the Bobinson-Patman Act is 
addressed solely to transactions in “commodities” and 
is inapplicable to brokerage services. (App. 344) 

The District Court then went on to hold that because 
Section 19(b) (9) of the Exchange Act, 15 TJ.S.C. § 78s(b) (9), 
adopted in 1934, expressly authorized exchange rate fixing, 
subject to SEC oversight jurisdiction, that provision re- 
pealed by implication the earlier Sherman Act prohibition 
of concerted rate-fixing as applied to registered securities 
exchanges. The Court also held that implied exemption 
from the Sherman Act is necessary if the SEC is to con- 
tinue to perform its statutory function with respect to rate- 
fixing and make the Exchange Act’s scheme of regulation 
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work in the manner intended by Congress.* (App. 344-55) 
Plaintiff appealed. (App. 357) 

On March 29, 1974, the Antitrust Division of the Depart- 
ment of Justice filed a brief as amicus curiae, in which it 
urges reversal of the judgment below on the ground that 
there are triable issues of fact as to antitrust immunity. 
The SEC, on the other hand, is expected to submit a brief 
amicus curiae on May 24, 1974, urging affirmance of the 
decision of the District Court. 

B. Relevant Facts 

In the Court below plaintiff conceded that there was no 
genuine issue as to any of the material facts in this case and 
took the position that the decision here turned exclusively 
upon the proper interpretation of the Exchange Act and the 
legal effect of the SEC’s review powers and its regulatory 
conduct with respect to the various exchange rules chal- 
lenged. (See App. 326-28) Now, however, apparently 
taking his cue from the Antitrust Division, plaintiff argues 
not only for judgment in his favor but, alternatively, for a 
remand and trial of alleged issues of fact. This he cannot 
do. It is hornbook law that a party cannot raise on appeal 
an issue conceded and therefore abandoned below. See, e.g., 
Edivard B. Marks Music Corp. v. Continental Record Go., 
222 E.2d 488, 492 (2d Cir.), cert, denied, 350 U.S. 861 (1955) ; 
see also, Hormel v. Helvering, 312 U.S. 552, 556 (1941) ; 
Terkildsen v. Waters, 481 F.2d 201, 204-05 (2d Cir. 1973). 
Nor is the Antitrust Division, as amicus curiae, in any posi- 
tion to assert claims which are foreclosed to the party in 
whose support it argues, since an amicus must take the case 
as presented to the Court by the parties. See, e.g., Knetsch 
v. United States, 364 U.S. 361, 370 (1960). 


* Because it dismissed plaintiff’s claims on the merits, the District 
Court did not consider plaintiff’s motion for a class action determina- 
tion. (App. 355) 
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More importantly, tlie alleged triable issues now listed 
by plaintiff (P. Br. 14) are completely irrelevant, since 
questions as to the reasonableness or effect of the chal- 
lenged exchange rules and practices are not germane to a 
determination of the question of antitrust immunity. There 
is no dispute as to the nature and extent of the SEC’s 
regulatory activity, which is a matter of public record. The 
decision turns on the proper interpretation to be given the 
Exchange Act and the consequences of the SEC’s regula- 
tory conduct. 

The material facts, not disputed below, may be briefly 
stated as follows : 

The NYSE and the Amex are not-for-profit corpora- 
tions, each of which provides for its members and the public 
a two-way auction market in stocks and other securities. 
(A two-way auction market is one in which there is com- 
petition among sellers as well as among buyers.) (App. 
38-39 ; 178-79) 

The maximum number of “members” of the NYSE (all 
individuals) is presently fixed at 1,366. The NYSE also 
has 527 “member firms” and “member corporations” 
(firms and corporations in which at least one general part- 
ner or one director, owning voting stock, is an individual 
member of the NYSE) (hereinafter referred to as “member 
organizations”). (App. 179) The number of such member 
organizations is not expressly limited. 

The Amex membership presently consists of 650 regular 
individual members, who have direct access to the trading 
floor, and 217 associate members, who may do business on 
the trading floor only through a regular member. In addi- 
tion, there are over 500 regular and associate member or- 
ganizations, i.e., partnerships and corporations in which the 
general partners or the directors and major stockholders 
are Amex members or are approved by the Amex’s Board 
of Governors. (App. 39) 
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Since their founding, the NYSE and the Amex have at 
all times had rules (a) limiting the number of individuals 
who may be members and (b) prescribing the minimum 
commissions to be charged by their members and member 
organizations on transactions executed for the investing 
public in securities listed on the respective exchanges. 
(App. 39; 179) 

The NYSE and the Amex were registered by the SEC 
as national securities exchanges in 1931 pursuant to the 
provisions of Section 6 of the Exchange Act, 15 U.S.C. 
§ 78f. (App. 39-40; 179-80) Together with their applica- 
tions for registration, the two exchanges filed with the 
SEC copies of their constitutions and rules, which included 
the provisions then in effect limiting the number of mem- 
bers and prescribing minimum commission rates to be 
charged by their members and member organizations. 
(App. 39-40; 179-80, 193-200) 

Under Section 6 of the Exchange Act the SEC could 
grant registration only if it found that the rules of the ex- 
change were “just and adequate to insure fair dealing and 
to protect investors” (Sec. 6(d)) and provided sanctions 
against conduct inconsistent with “just and equitable prin- 
ciples of trade”, including violations of the Act and rules 
thereunder (Sec. 6(b)). 

By its order dated September 28, 1934, effective October 
1, 1934, the SEC approved the NYSE’s application and 
found that its constitution and rules (including its rules 
on commission rates and its limitation on the number of 
members) met the statutory requirements. (App. 179-180, 
201-202) The Amex was similarly registered, and its con- 
stitution and rules approved, by the SEC on September 23, 
1934. (App. 39-40) 

The defendant exchanges’ commission rules have at all 
times since 1934 been subject to the SEC’s power of review 
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under Section 19(b) of the Exchange Act, which authorizes 
the SEC to request, and if necessary to require, changes 
in rules fixing commission rates to insure that they are 
‘ * reasonable ’ ’ and meet the other statutory standards. Sec- 
tion 19(b), 15 U.S.C. §78s(b), provides in relevant part 
as follows: 

“Sec. 19 # * * (b) The Commission is further au- 
thorized, if after making appropriate request in writing 
to a national securities exchange that such exchange 
effect on its own behalf specified changes in its rules 
and practices, and after appropriate notice and oppor- 
tunity for hearing, the Commission determines that 
such exchange has not made the changes so requested, 
and that such changes are necessary or appropriate 
for the protection of investors or to insure fair deal- 
ing in securities traded in upon such exchange or to 
insure fair administration of such exchange, by rules 
or regulations or by order to alter or supplement the 
rules of such exchange (insofar as necessary or appro- 
priate to effect such changes) in respect of such mat- 
ters as * * * (9) the fixing of reasonable rates of com- 
mission interest, listing, and other charges; * * * and 
(13) similar matters.” (Emphasis added) 

Since their respective registrations in 1934, the NYSE 
and the Amex have amended the provisions of their consti- 
tutions and rules prescribing minimum rates of commission 
a number of times in conjunction with the SEC. The most 
recent amendments were those which became effective on 
or about December 5, 1968, April 5, 1970, April 5, 1971, 
March 24, 1972, April 24, 1972, September 25, 1973 and 
February 24, 1974. (App. 180) In each instance, the 
amendments were filed with the SEC at the time of their 
adoption as required under Section 6(a)(4) of the Ex- 
change Act. (App. 40-41, 180) 
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On April 6, 1964 tlie SEC adopted Rule 17a-8, 17 CFR 
§ 240.17a-8, which provides in pertinent part: 

“Each national securities exchange shall file with the 
Commission three copies of a report of any proposed 
amendment or repeal of, or any addition to, its rules 
not less than three weeks (or such shorter period as 
the Commission may authorize) before any action is 
taken on such amendment, repeal, or addition by the 
members of such exchange or by any governing body 
thereof ...” 

In announcing the adoption of this rule the SEC stated, 
“Rule 17a-8 should afford an opportunity for orderly Com- 
mission consideration of exchange rules before they be- 
come effective.” Exchange Act Release No. 7253, CCH 
Fed. Sec. L. Rep. ft 76,973, at p. 81,617 (March 3, 1964). 
Since the adoption of Rule 17a-8, each of the defendant 
exchanges has submitted proposed changes in its constitu- 
tion and rules governing commissions to the SEC in ac- 
cordance with the Rule, in addition to its filings under Sec- 
tion 6(a)(4). (App. 40; 180) 

The changes which plaintiff challenged were those 
adopted from December 5, 1968 to April 5, 1971 and which 
(1) introduced a volume discount; (2) imposed a temporary 
service charge on small transactions; and (3) permitted 
members to set ..their own rates on portions of orders over 
a certain size. (App. 4-5; 44-48; 180, 186-90) All of these 
changes were made either at the specific behest or with the 
express approval of the SEC. 

In 1959, the SEC requested the NYSE to undertake a 
study as to the possible introduction of a volume discount 
from its theretofore uniform schedule of rates. (App. 182) 
Beginning in 1965, the Amex undertook studies of its intra- 
member and non-member commission rate structures, with 
particular emphasis on institutional size transactions. 
(App. 41-42) 
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Both, the NYSE and the SEC developed proposals to 
deal -with the problems created by the absence of a volume 
discount. These proposals were made public and comment 
invited on January 26, 1968 in the SEC’s Exchange Act 
Release No. 8239. (App. 216-25) 

On May 28, 1968, the SEC announced that, on the basis 
of its intensive study of the questions involved, it had 
determined that “changes in the present commission rate 
structure are required to benefit the investing public” and. 
ordered public hearings to be held. (App. 184) Expressly 
invoking Section 19(b) of the Exchange Act, the SEC 
directed that certain interim adjustments be made in the 
commission rate structure pending a final revision at the 
conclusion of the hearings. (App. 184-85) 

On the same day, the SEC sent the Amex a copy of its 
May 28 letter to the NYSE, advising the Amex that “the 
Commission has not directed a similar letter to your Ex- 
change because of possible differences in the situation pre- 
vailing”, but requesting “that you give immediate attention 
to appropriate modifications of your commission rate struc- 
ture, including any necessary interim steps.” (See App. 
42-43) 

Subsequently, the SEC modified its request under Sec- 
tion 19(b) and thereafter approved changes in the rules 
of the defendant exchanges to provide a volume discount on 
all public orders involving more than 1,000 shares of stock. 
(App. 44; 186) 

The subsequent adoption of the interim service charge 
was also the result of meticulous inquiry by the SEC, which 
approved its introduction for a limited time on condition 
that the exchanges ensure that small investors were not 
discriminated against and that member organizations take 
steps to ameliorate their financial problems. (App. 44-46, 
91-129, 133-35; 186-87, 264-65) This interim service charge 
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became effective on both exchanges in April 1970 and re- 
mained in effect until March 1972. (App. 46-47 ; 187-89) 

Shortly after the introduction of the interim service 
charge in 1970 the SEC determined on the basis of its inten- 
sive investigation of the commission rate structure over 
nearly a decade, including two SEC reports (The Special 
Study of 1963 and the Institutional Investor Study of 1971) 
and two years of testimony adduced at public hearings, that 
fixed charges for portions of orders above a certain amount 
were neither necessary nor appropriate under the Exchange 
Act. (App. 47-48, 189-90) In compliance with the SEC’s 
determination, the NYSE and the Amex each adopted 
changes in their constitutions to permit their members to 
set commission rates independently on portions of orders in 
excess of $500,000. (App. 48, 190) 

The SEC directed that a program of monitoring the 
impact of independently set rates above the $500,000 level be 
instituted by the defendant exchanges. (App. 48-49, 190-91) 
After obtaining the results of such monitoring, the SEC, on 
February 2, 1972, announced its determination to have the 
breakpoint lowered to $300,000. (App. 49, 191) In com- 
pliance with this determination, the NYSE and the Amex 
made the necessary changes in their respective constitutions 
and rules, effective in April 1972. (App. 49, 191-92) 

These changes in the commission rate structure also 
repealed the previously adopted volume discount and in- 
terim service charge and replaced them with a cost-related 
schedule of commission rates incorporating a discount for 
volume transactions. (App. 49, 192) 

Subsequent to the submission of defendants’ motion for 
summary judgment in this case, further developments 
occurred in connection with the fixing of commissions by the 
NYSE and the Amex. Because these developments are of 
substantial importance and are matters of public record, 
they are described below. 
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On September 11, 1973, on the basis of its continuing 
investigation, the SEC announced that it would, in the exer- 
cise of its Section 19(b) authority, “act promptly to termi- 
nate the fixing of commission rates by stock exchanges after 
April 30, 1975, if the stock exchanges do not adopt rule 
changes achieving that result.” Exchange Act Release No. 
10383, CCH Fed. Sec. L. Rep. 79,511, at p. 83,406. In 
explanation, the SEC later stated that while the exchanges’ 
system of fixed minimum commissions was authorized by 
the Exchange Act, the SEC had, since 1968, looked to the 
introduction of competitive rates and believed that its policy 
of prudent gradualism in accomplishing that result now 
appeared to justify the abandonment of fixed co mmis sions 
after April 30, 1975. See Exchange Act Release No. 10560, 
CCH Fed. Sec. L. Rep. ff 79,603, at p. S3, 622 (Dec. 14, 1973). 

In response to the SEC’s request in February 1974 that 
the exchanges develop a program fostering “limited price 
competition” (Exchange Act Release No. 10560, supra, at 
p. 83,622), the NYSE adopted changes in its constitution, 
effective April 1, 1974, to provide for the elimination of fixed 
commissions on orders of $2,000 or less. (New York Stock 
Exchange Member Firm Educational Circular No. 441, 
March 28, 1974) Similar changes were made in the consti- 
tution and rules of the Amex, also effective April 1, 1974. 
(American Stock Exchange Information Circular No. 29-74, 
March 29, 1974) 

Meanwhile Congress has made significant progress on 
legislation designed to amend the Exchange Act so as to 
eliminate the practice of fixing of commissions by exchanges 
after a fixed date (see discussion at pp. 16-20, below). 

Thus, the record shows that the District Court correctly 
ruled that the commission rules challenged by plaintiff were 
adopted pursuant to Congressional mandate and have been 
subjected to active regulatory supervision by the SEC. 
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ARGUMENT 

l. 

The District Court Properly Held That the Anti- 
trust Laws are Inapplicable to Rules of Exchanges Fixing 
Commissions Subject to SEC Review Pursuant to the 
Exchange Act. 

A. The Fixing of Reasonable Commission Rates By Exchanges 
is Within the Scope of Exchange Self-Regulation Subject 
to SEC Review Mandated by Congress 

1. The Exchange Act Grants Exchanges Power to Fix 
Rates 

The District Court properly concluded (App. 349) that 
the Exchange Act on its face includes the fixing of minimum 
rates of commission among the self-regulatory activities in 
which an exchange is authorized to engage, subject to over- 
sight by the SEC. Section 19(b)(9) provides: 

“Sec. 19. * * * (b) The Commission is further 
authorized, if after making appropriate request in 
writing to a national securities exchange that such 
exchange effect on its own behalf specified changes in 
its rules and practices, and after appropriate notice and 
opportunity for hearing, the Commission determines 
that such exchange has not made the changes so re- 
quested, and that such changes are necessary or appro- 
priate for the protection of investors or to insure fair 
dealing in securities traded in upon such exchange or 
to insure fair administration of such exchange, by 
rules or regulations or by order to alter or supplement 
the rules of such exchange (insofar as necessary or 
appropriate to effect such changes) in respect of such 
matters as * * * (9) the fixing of reasonable rates of 
commission, interest, listing, and other charges; * * * 
and (13) similar matters.” (Emphasis added) 

It is clear that in granting the SEC the power to “alter 
or supplement” the rules of an exchange “in respect of such 
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matters as . . . the fixing of reasonable rates of commis- 
sion”, Congress obviously contemplated that the rules of an 
exchange would fix commissions. Otherwise, there would be 
nothing for the SEC to alter or supplement. This is empha- 
sized by the fact that Congress directed the SEC, as a pre- 
requisite to any revision in existing exchange rules, to first 
request an exchange to ‘ ‘ effect on its own behalf specified 
changes in its rules and practices”.* 

Thus, the District Court properly concluded that the 
“facial language of the Exchange Act gives the Exchange 
and the Commission the power to ‘fix’ commission rates.” 
(App. 349) 

2. The Legislative History Confirms the Rate Fixing 
Power 

When the Exchange Act was under consideration by Con- 
gress, in testimony before the Senate Committee on Banking 
and Currency and in the House Committee on Interstate and 
Foreign Commerce, the long established practice of the 
fixing of minimum commission rates by stock exchanges 
was repeatedly discussed by members of those Committees 
as well as by witnesses from the various exchanges. See 
Hearings on S. Res. 84 Before Senate Committee on Bank- 
ing and Currency, 73d Cong., 2d Sess., Pt. 13, pp. 6075, 
6080-81 (1934) ; Hearings Before House Committee on In- 
terstate and Foreign Commerce, H.R. 7852 and H.R. 8720, 

* Another provision of the Exchange Act — Section 3(a)(3) — 
similarly evidences a Congressional intention to allow the exchanges 
to continue their practice of fixing minimum commission rates for 
transactions with public customers. The last clause of that section, 
15 U.S.C. 78c(a)(3), defines a member of a national securities ex- 
change as a person who is permitted to effect transactions on an ex- 
change “with the payment of a commission or fee which is less than 
that charged the general public ...” This provision obviously con- 
templates the fixing by exchanges of a minimum rate of commission 
to be charged the general public, since without such a rate there would 
be no criterion by which to gauge the lesser fee contemplated by the 
statute for members’ transactions. Accord, SEC amicus curiae brief 
(pp. 15-16) submitted in Kaplan v. Lehman Bros., 371 F.2d 409 
(7th Cir.), cert denied, 389 U.S. 954 (1967). See footnote on p. 19, 
below. 


15 


73d Cong., 2d Sess., pp. 320-21, 423-24 (1934). The con- 
stitution of the NYSE containing provisions establishing 
minimum rates of commission was introduced as an exhibit 
in the hearings. Hearings on 8. Res. 84 Before Senate Conv- 
mittee on Banking and Currency, 72d Cong., 1st Sess., App. 
to Pts. 1-3, Ex. 24, pp. 21-22 (1932). Likewise, in the House 
and Senate debates repeated reference was made to the fix- 
ing of commission rates. 78 Cong. Rec. 8087, 8091-92, 8490, 
8493-94 (1934). 

Section 18(c) of the original hills which were to be- 
come the Exchange Act (H.R. 7852 and S. 2693) would have 
encroached upon the traditional practice of exchange rate- 
fixing by providing that : 

“The Commission may fix or prescribe the method of 
fixing uniform rates of commission. . . .” 

Ultimately, however, the Congress determined to con- 
tinue the exchanges’ power to fix commission rates but to 
subject the commissions so fixed to review and potential 
revision by the SEC, measured by a standard of reasonable- 
ness. Accordingly, Section 18(c) was redrafted and finally 
adopted in the form of Section 19(b) of the Exchange Act. 

The District Court stressed this Congressional aware- 
ness of the exchanges’ rate-fixing practices as supporting 
its holding that Congress intended to authorize the contin- 
uation of this practice ; 

“We recognize that the legislative history of the 
1934 Act is, perhaps typically, ambiguous as to Cong- 
ress’ intent regarding the Exchanges’ long-standing 
practice of fixing commission rates. As Professor 
Baxter of Stanford Law School has noted : 

“ £ [t]he attention of Congress in 1934 was 
focused on problems of dishonesty, manipulation, 
and solvency, and ... no coherent congressional 
purpose was articulated concerning the problems 
of intra-industry competitive structure.’ Baxter, 
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New York Stock Exchange Fixed Commission 
Rates: A Private Cartel Goes Public, 22 Stan. L. 
Rev. 675, 685 (1970). 

“However, Congress clearly was aware of the Ex- 
changes’ rate-fixing practices, since both House and 
Senate debates on the Act specifically refer to the fix- 
ing of commissions. See, e.g., 78 Cong. Rec. 8087, 8092, 
8490, 8493-94 (1934).” (App. 350) 

The Antitrust Division, in its amicus brief, now argues 
(Antitrust Division’s Brief [“A. D. Br.”] 24) that Con- 
gress was so concerned with other aspects of securities 
regulation that it paid little or no attention to what is now 
urged as a per se violation of the antitrust laws. The Divi- 
sion contends (A. D. Br. 25) that it would be “unreasonable 
to suppose that the 1934 Congress wanted to protect brokers 
from possible lower profits”. This contention overlooks 
the remarks of Representative Pettengill during the House 
debates on the Exchange Act. There, in arguing against 
permitting a governmental agency to fix rates directly, the 
Congressman said: 

“[T]he Commission could fix rates of commission 
... so low that no broker could stay in business and 
thus [the Commission could] destroy his business. . . .” 
78 Cong. Rec. 8091 (1934) 

See also 78 Cong. Rec. 8087, 8490, 8493-94 (1934). 

Moreover, as noted by the District Court, the Antitrust 
Division has previously elsewhere conceded that “it cannot 
be said that Congress intended to outlaw fixed minimum 
commissions in passing the 1934 Act.” (App. 356) 

3. Recent Developments in Congress Confirm the Dis- 
tinct Court’s Interpretation of the Exchange Act. 

The District Court properly took judicial notice of legis- 
lation pending before both Houses of Congress — S. 470 and 
H.R. 5050 — in ascertaining the original Congressional in- 
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tent behind the Exchange Act. Federal Housing Adminis- 
tration v. The Darlington, Inc., 358 U.S. 84 (1958) ; Banco 
Nacional de Cuba v. Farr, 383 F.2d 166, 175 (2d Cir 1967) 
cert, denied, 390 U.S. 956 (1968). The Court found that 

f. en . dmg legi . slation supported its holding that Section 
lJ(b)(9) authorized exchange rate-fixing: 

Moieover, recent developments in Congress re- 
garding the commission structure support the holding 
here. The Senate recently rejected amendments to the 
1934 Act which would have mandated the elimination 
of fixed commissions within two years. See 119 Cons'. 
Record, S11385-6, June 18, 1973. It is reasonable to 
inter from the proposal of these amendments that Con- 
gress did not believe fixed commissions were already 
illegal under the anti-trust laws, and, of course, the 
rejection of the amendments suggests that Congress 
does not now regard fixed rates as offensive to the 
Exchange Act or the anti-trust laws.” (App. 353) 


The Antitrust Division urges (A. D. Br. 17-18) that such 
pending legisiatmn was irrelevant to the issues before the 
District Court because neither bill seeks to confer antitrust 
immunity on exchanges. This contention ignores the fact 
that both bills contemplate the future elimination of fixed 
commissions and, thus, clearly imply that the practice is 
presently lawful. 

(a) The Senate Bill 

The lull which became S. 470, when favorably reported 
out by the Subcommittee on Securities of the Senate Com- 
™ n e ° n Housing and Urban Affairs on April 

17, 1973, provided, inter alia, that “after April 30 1974 
no exchange shall maintain or enforce any rule ' fixing 
minimum rates of commission with respect to any trans- 
action” provided, however, that the SEC may permit an 

j *° c °ntmue fixing such minimum rates until April 

!inonnn i (or portions thereof) involving 

$100,000 or less if the SEC finds this to be in the public 
interest. (Sec. 1) The Senate Bill also sought to amend 
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Section 19(b)(9) of the Exchange Act so as to strike the 
word “commission”, leaving the exchanges free, however, 
to fix “reasonable rates of interest, listing and other 
charges”. (See 4)* 

Obviously, if Congress thought that exchange rate-fixing 
was illegal, it would not seek to enact legislation to prohibit 
such conduct. Likewise, it would not contemporaneously 
specifically seek to amend Section 19(b) (9) of the Exchange 
Act to strike the word “commission” if it did not believe 
that this provision of the Act authorizes the rate-fixing 
sought to be ended. 

Prior to the Subcommittee’s action it had suggested 
that no legislation eliminating exchange rate-fixing was 
necessary because satisfactory progress in that matter was 
being made by the exchanges and the SEC. See Securities 
Industry Study, Report of the Subcommittee on Securities, 
Senate Committee on Banking, Housing and Urban Affairs, 
93rd Cong., 1st Sess., 43-44 (February 1973). Accordingly, 
when the full Committee considered the Subcommittee draft, 
it deleted that provision of the bill prohibiting fixed com- 
missions after a certain date and inserted in its place a 
provision that so long as rates continue to be fixed, in- 
stitutional investors, e.g., mutual funds, should be permitted 
to acquire exchange membership and thereby obtain the 
benefits of lower intra-member commission rates for the 
benefit of their shareholders.** Again, this manifests a 
belief that exchange rate-fixing is now statutorily author- 
ized. If Congress believed the fixing of miiiimum rates of 
commission by exchanges, subject to SEC oversight, were 
offensive to the antitrust laws, it would not seriously be 
considering legislation expressly permitting others to join 
in a breach of the law. 

On June 18, 1973, the United States Senate passed S.470 
by a vote of 85 to 3. 119 Cong. Rec., S11385-6, June 18, 1973. 


* See Committee Print No. 21, April 17, 1973, reproduced in 
the Appendix to this brief. 

** A copy of S. 470 is reproduced in the Appendix to this brief. 
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(b) The House Bill 

H.R. 5050,* presently undergoing “mark-up” and 
amendment in the Subcommittee on Commerce and Finance 
of the Committee on Interstate and Foreign Commerce of 
the House of Representatives, when introduced on March 1, 
1973, by Congressman Moss (as well as by all of the mem- 
bers of his Subcommittee) provided that exchanges could 
continue to fix minimum rates of commission on transactions 
(or portions thereof) involving $200,000 or less until Febru- 
ary 1, 1974, and on transactions (or portions thereof) in- 
volving $100,000 or less until February 1, 1975, and pro- 
hibited the fixing of minimum rates of co mmi ssion there- 
after, unless the SEC found it in the public interest to 
continue for one additional year a system of fixed minimum 
rates for transactions (or portions thereof) involving 
$100,000 or less, after which the SEC would no longer have 
any power to permit continuation of a fixed minimum com- 
mission system. (H.R. 5050, Sec. 202) The Moss Bill also 
eliminated Section 19(b) of the Exchange Act in its pres- 
ent form. (H.R. 5050, Sec. 208) 

Finally, the Moss Bill amended Section 3(a)(3) of the 
Exchange Act so as to redefine the term “member” (H.R. 
5050, Sec. 201).** 

* A copy of H.R. 5050 is reproduced, in relevant part, in the 
Appendix to this brief. 

** In introducing his Bill, Congressman Moss explained the reason 
for the amendment of Section 3(a) (3) as follows : 

“Current law includes within this definition a person who can 
make use of the facilities of an exchange to execute a transaction 
at the so-called ‘intra-member rate’ (a rate less than the fixed 
minimum commission rate charged the general public). Since 
the bill abolishes all fixed minimum commissions, this part of 
the definition of ‘member’ is stricken and a new definitional 
section is added to include within the term ‘member’ any person 
who agrees to be regulated by an exchange and with respect to 
whom the exchange undertakes to enforce the federal securities 
laws and the exchange rules. 

“This amendment shall take effect February 1, 1975, coincident 
with the mandatory phase-out of fixed rates.” (119 Cong. Rec., 
H1316, March 1, 1973) 

See footnote on p. 14, above. 
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This Congressional activity, as the District Court noted 
(App. 353), demonstrates that Congress does not believe 
that the fixing of commissions is now a practice which vio- 
lates either the Exchange Act or the antitrust laws. To 
conclude otherwise would be to ascribe to Congress a desire 
to expend an extraordinary amount of time and effort on 
redundancy. 

4. The SEC Has Consistently Interpreted Section 19(b ) 
to Permit Minimum Rate-Fixing by Exchanges 

Since the adoption of the Exchange Act, the SEC has 
consistently interpreted Section 19(b)(9) as vesting in ex- 
changes rate-making authority subject to the SEO’s power 
to order changes or modifications. 

In its 1963 Report of the Special Study of Securities 
Markets of the Securities and Exchange Commission 
(“Spec. Study”), House Doc. No. 95, 88th Cong., 1st Sess., 
the SEC stated: 

“The subject of stock exchange commission rates 
is of importance entirely apart from the dollar amounts 
involved, since the structure of commission rates — the 
relative amounts charged for transactions of various 
types by persons in various categories — has far-reach- 
ing impacts on market patterns and practices, Both 
the level and structure of commission rates are estab- 
lished by rules of the various exchanges and are en- 
compassed in the Commission’s statutory authority 
with respect to ‘the fixing of reasonable rates of com- 
mission’ (sec. 19(b) (9) of the Exchange Act).” (Spec. 
Study Pt. 2, p. 294) 

# # # # 

“. . . the statutory scheme . . . vests ratemaking initia- 
tive in the exchanges and a residual, albeit continuing, 
responsibility of oversight in the Commission.” (Spec. 
Study Pt. 2, p. 329) 

# * # # 
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. The first step is that an exchange adopts rules 
fixing rates of commission. If changes are deemed 
necessary or appropriate, the Commission is to present 
an ‘appropriate request’ in writing for specified 
changes. Compliance by the exchange presumably ends 
the matter, but if the exchange does not accede, the 
Commission is empowered, after appropriate notice and 
opportunity for hearing, ‘by rules of [sic] regulations 
or by order to alter or supplement the rules of such 
exchange (insofar as necessary or appropriate to effect 
such changes) in respect of * * * (9) the fixing of “rea- 
sonable” rates of commission ***,’” (Spec. Study 
Pt. 2, p. 344) 

Four years later, in its amicus brief filed with the Court 
of Appeals for the Seventh Circuit in Kaplan v. Lehman 
Bros., 371 F.2d 409 (7th Cir.), cert, denied, 389 U.S. 954 
(1967), the SEC observed as follows: 

_ ‘ ‘Since Section 19(b)(9) expressly vests the Com- 
mission with power to alter or supplement the rules 
of an exchange in respect of ‘the fixing of reasonable 
rates of commission,’ it follows that Congress contem- 
plated that exchanges would have and enforce such 
rules. Otherwise there would be nothing upon which 
Section 19(b) (9) could operate”. (Brief amicus curiae, 
p. 15) 

Elsewhere in its Kaplan brief, the SEC rejected the con- 
tention-advanced here by the Antitrust Division (A.D. Br. 
24-26) — that as used in Section 19(b) (9), the word “reason- 
able” means maximum rather than minimum commissions, 
saying : 

“Appellants apparently recognize that their basic 
argument that exchanges cannot have, and the Com- 
mission cannot permit, any rules fixing commission 
rates would render Section 19(b)(9) of the Exchange 
Act completely meaningless. They are thus driven to 
the argument (Br. 40) that Section 19(b)(9) refers 
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only to ‘maximum rates’. Taken in context, this sug- 
gestion is so unreasonable as to approach the absurd. 
It assumes that Congress intended when adopting Sec- 
tion 19(b)(9) to revolutionize completely the operation 
of all exchanges by outlawing the minimum rate struc- 
ture with its attendant preference to members, which 
were the ‘avowed objectives of organizing the NYSE 
in 1792’ and involves ‘the lifeblood of the brokerage 
business today’, and to substitute a regime of maximum 
commission rates which has never existed on any Amer- 
ican stock exchange, and this despite the fact that not a 
word in either the statute or its legislative history 
suggests any such extraordinary conclusion. It must 
be noted, moreover, that this wholly unsupportable 
suggestion is put forward by appellants not as a con- 
sequence of the application of the antitrust laws but 
as an interpretation of Section 19(b)(9) of the Ex- 
change Act. As such, it can hardly be advanced seri- 
ously.” (Brief amicus curiae, pp. 18-19; footnotes 
omitted) 


More recently, in a release issued on December 14, 1973, 
the SEC described the rate-fixing process contemplated by 
the Exchange Act as follows : 


“[T]o the extent any such rules are appropriate, the 
promulgation of rules concerning exchange-required 
fixed commission rates is a matter that Congress en- 
trusted to the exchanges in the first instance, at least 
as long as the fixing of commission rates should he per- 
mitted.” Exchange Act Release No. 10560, supra, 
CCH Fed. Sec. L. Rep. ft 79,603, at p. 83,620 (Emphasis 
added). 

Thus it is clear from the face of the Act, from its legis- 
lative history and from the interpretation of the Act by the 
SEC for nearly forty years, that Congress, far from in- 
tending to outlaw exchange minimum rate-fixing, deliber- 
ately included this long-standing practice within the scope of 
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exchanges’ duty of self-regulation subject to review and re- 
vision by the SEC. 

B. The District Court’s Decision is Squarely in Accord with 
the Controlling Authorities Exempting Exchange Rate Fix- 
ing from the Antitrust Laws 

In holding that Section 19(b) of the Exchange Act 
impliedly repeals the provisions of the Sherman Act as 
applied to exchange fixing of minimum commissions subject 
to SEC review, the District Court followed the square 
holding of the Court of Appeals for the Seventh Circuit in 
Kaplan v. Lehman Bros., 371 F.2d 409 (7th Cir.), cert, 
denied, 389 U.S. 954 (1967). 

In the Kaplan case the Court rejected an antitrust attack 
on the same practice of commission rate-fixing challenged 
here. In so doing it (and the District Court here) cor- 
rectly applied the principles laid down as to exchange anti- 
trust immunity by the Supreme Court in Silver v. New 
York Stock Exchange, Inc., 373 U.S. 341 (1963). 

1. The Silver and Kaplan Cases 

In the Silver case, a broker who was not a member of 
the NYSE had secured private wire connections with cer- 
tain NYSE member firms. The rules of the NYSE 
required its approval of such wire connections between 
members and non-members and discontinuance thereof by 
members upon instructions by the NYSE. Silver’s wire 
connections had been approved on a temporary basis, but 
thereafter the NYSE, without notice or hearing, and for 
reasons which it did not divulge, ordered the connections 
discontinued. Silver sued for treble damages and injunc- 
tive relief, alleging that the discontinuance of his private 
wire connections by the NYSE constituted a group boycott 
prohibited by the Sherman Act. 

The District Judge granted summary judgment, holding 
that the antitrust laws applied to the NYSE and that its 
directive and the ensuing compliance by its members con- 
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stituted a collective refusal to continue the wire connections 
and was, therefore, a per se violation of Section 1 of the 
Sherman Act. (196 F.Supp. 209) 

On appeal, this Court reversed, holding that the Ex- 
change Act exempted the NYSE from the restrictions of the 
Sherman Act because it was exercising disciplinary powers 
over its members and the statute required that these powers 
be exercised fully. (302 F.2d 714) 

On certiorari, the Supreme Court held that, while the 
District Judge had erred in holding that the NYSE ’s conduct 
was outside the scope of the Exchange Act, and constituted 
a per se violation of the antitrust laws, the case could not 
be disposed of as this Court had done on the ground that 
merely because the NYSE had a general power to adopt 
rules governing its members’ relations with non-members, 
particular applications of such rules were exempt from the 
antitrust laws. (373 U.S. at 356-57) 

The Supreme Court noted that, although the duties of 
self-regulation imposed on the NYSE by the Exchange Act 
afforded it an implied exemption from the antitrust laws in 
certain areas, such exemption could not be invoked where 
the particular action of the NYSE — the withdrawal of 
private wire connections without use of fair procedures — 
was not subject to SEC review. The Court ruled that since 
the Exchange Act contains no express exemption from the 
antitrust laws “any repealer of the antitrust laws must be 
discerned as a matter of implication” (373 U.S. at 357). 
While the Exchange Act imposed upon the NYSE a duty of 
self-regulation involving the initiative and responsibility 
to promulgate rules, the Court found that the power of the 
SEC under Section 19(b) did not extend so far as to give 
the SEC “jurisdiction to review particular instances of 
enforcement of exchange rules” (373 U.S. at 357). As Mr. 
Justice Goldberg, writing for the Court, put it: 

“The absence of [SEC] jurisdiction, besides de- 
fining the limits of the inquiry, contributes to its solu- 
tion. There is nothing built into the regulatory scheme 
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which performs the antitrust function of insuring that 
an exchange will not in some cases apply its rules so 
as to do injury to competition which cannot be justified 
as furthering legitimate self-regulative ends. By pro- 
viding no agency check on exchange behavior in parti- 
cular cases, Congress left the regulatory scheme subject 
to ‘the influences of . . . [improper collective action] 
over which the [SEC] has no authority but which if 
proven to exist can only hinder the [SEC] in the tasks 
with which it is confronted.’ Georgia v. Pennsylvania 
R. Go., 324 U.S., at 460.” (373 U.S. at 358-59) 

It was this lack of SEC jurisdiction in Silver that led the 
Supreme Court to conclude that review of self-regulatory 
conduct by an antitrust court would not interfere with the 
regulatory scheme. Had there been SEC jurisdiction, in- 
tervention by an antitrust court would have presented the 
very difficulties presented here and described by the Su- 
preme Court as a “conflict or coextensiveness of coverage 
with the agency’s regulatory power.” (373 TJ.S. at 358) 

Having determined that the SEC lacked jurisdiction and 
that review by an antitrust court was therefore appropriate, 
the Court held that the conduct attacked — severing private 
wire connections without according procedural due process 
—was unjustified. The Court specifically left for future 
decision the question whether NYSE rules which had been 
su : nitted to and reviewed by the SEC, as contemplated by 
SevHon 19(b), were subject to the antitrust laws : 

“Were there Commission jurisdiction ... a 
different case would arise concerning exemption from 
the operation of laws designed to prevent anticompeti- 
tive activity, an issue we do not decide today.” (373 
TJ.S. at 358, n. 12) 

* * * 

‘ ‘ Should review of exchange self -regulation be provided 
through a vehicle other than the antitrust laws, a 
different case as to antitrust exemption would be pre- 
sented.” (373 U.S. at 360) 
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The “different” case alluded to in Silver was first pre- 
sented in Kaplan v. Lehman Bros., 250 F. Supp. 562 (N.D. 
HI. 1966), aff’d, 371 F.2d 409 (7th Cir.), cert, denied, 389 
U.S. 954 (1967). 

In Kaplan, shareholders in several mutual funds brought 
a derivative and class action against the NYSE and four 
of its member organizations alleging that the NYSE ’s rules 
fixing minimum commissions constituted a price fixing con- 
spiracy in violation of the antitrust laws. The District 
Court, finding that the commission rules were subject to 
review and revision by the SEC pursuant to Section 
19(b)(9) of the Exchange Act, and referring to the issue 
expressly reserved in Silver, concluded : 

“This is the ‘different case’, since the SEC exer- 
cises a general and continuing power to change, alter, 
or supplement the rules of the Exchange fixing the 
rates of commission. Since review is afforded within 
the system of securities regulation, there is no need 
to resort to the antitrust laws for a remedy.” 250 
F.Supp. at 566. 

The Court therefore held that the fixing of rates of com- 
mission was immune from the prohibitions of the Sherman 
Act and granted summary judgment in favor of the 
defendants. 

The SEC agreed with this result and, on appeal from 
the District Court’s decision in Kaplan, submitted an ami- 
cus curiae brief to the Court of Appeals for the Seventh 
Circuit in which it stated : 

“We believe that there are situations, and the case 
at bar is clearly one, in which a court should hold that 
there is no violation of the antitrust laws and no lia- 
bility in damages for the good faith adoption of a rule 
not clearly beyond the limits of permissible self- 
regulation, if it is adopted and enforced in a non- 
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discriminatory and fair manner, is filed with the Com- 
mission, and is subject to the Commission’s Section 
19(b) powers, notwithstanding that it is determined 
subsequently that such rule should be changed in order 
to further the policies of the Exchange Act, or to per- 
fect a proper balance between the policies of the anti- 
trust laws and the Exchange Act.” (pp. 35-36) 

The Court of Appeals for the Seventh Circuit unani- 
mously affirmed the District Court’s grant of summary 
judgment (371 F.2d 409), and the Supreme Court denied 
certiorari (389 U.S. 954). In holding exchange commission- 
fixing immune from antitrust attack, the Court of Appeals 
said: 

‘ ‘ On the facts set forth in the complaint herein, we 
do not construe the Sherman act and the exchange act 
as showing a congressional intention to permit the 
maintenance of an antitrust prosecution of the ex- 
change or its members to be based upon its action 
routing to rates of commission to be charged by its 
members. Obviously the fixing of minimum commis- 
sions is one method of regulating commission rates.” 
(371 F.2d at 411) 

Here, the District Court likewise found, this to be the 
“different case” referred to in Silver, saying: 

“We hold that this court lacks jurisdiction to enter- 
tain an anti-trust attack on the commission structure 
of the Exchanges, since the fixing of commissions falls 
squarely within the congressional policy of exchange 
self-regulation embodied in the 1934 Act. Since the Act 
expressly directs the SEC to supervise the ‘fixing of 
reasonable rates of commission’ (§ 19(b) (9)), we be- 
lieve this is the ‘different case,’ on which Silver re- 
served decision, where review of exchange self- 
regulation is available ‘through a vehicle other than the 
antitrust laws. ’ ” (App. 346) 
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2. The Thill Case 

Plaintiff and the Antitrust Division base their argument 
principally on Thill' Securities Corp. v. New York Stock 
Exchange, Inc., 433 F.2d 264 (7th Oir. 1970), cert, denied, 
401 TJ.S. 994 (1971).* 

In that case, Thill claimed that the NYSE had violated 
the antitrust laws by prohibiting its members from sharing 
co mm issions with non-member brokers (such as Thill) 
and had discriminatorily applied the rule against some non- 
member brokers in favor of others. 

The Court, distinguishing Kaplan, emphasized that 
whereas the power to fix rates charged the general public — 
the practice challenged in this case — posed no anti- 
competitive threat other than that ‘ ‘ inherent in any system 
of authorized price-fixing”, 433 F.2d at 270, the rule against 
sharing commissions was an anti-competitive weapon that 
could be used by exchange members to injure non-member 
brokers. Consequently, the Court stated that in such cir- 
cumstances the “mere possibility of SEC review” did not 
necessarily wrap “the conduct of the Exchange in an im- 
pregnable shield of antitrust immunity” where there was 
no evidence “as to the extent to which the challenged rule 
is subject to actual review by the SEC.” 433 F.2d at 269- 
70. (Emphasis added) 

The Court of Appeals for the Seventh Circuit therefore 
reversed the District Court’s grant of summary judgment 
for the NYSE and remanded for the purpose of developing 
a record as to SEC regulatory activity and for a determina- 
tion whether “judicial interference with the Exchange’s 
antirebate rules will frustrate the goals proposed by the 
Securities Exchange Act.” 433 F.2d at 273. In short, the 

* They also rely upon Harwell v. Growth Programs, Inc., 451 
F.2d 240 (5th Cir.), opinion on rehearing, 459 F.2d 461, cert, denied, 
409 U.S. 876 (1972). That case, however, not only dealt with a 
different stature from the one here under consideration, but, more 
significantly, was concerned with practices not expressly authorized by 
statute and the effect of those practices on an alleged breach of contract. 
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Thill court was concerned, as was the Supreme Court in 
Silver, that the maintenance of antitrust actions not impair 
SEC jurisdiction and thwart the operation of the Exchange 
Act, and the Seventh Circuit did not depart from its earlier 
holding in Ka'plan. 

Plaintiff’s and the Antitrust Division’s reading of Thill 
(P. Br. 7 ; A. D. Br. 12-13, 19 n. 11) is incorrect. Thill did 
not overrule Kaplan and the Seventh Circuit did not find, 
as they suggest, that the SEC’s Section 19(b) jurisdiction 
was extraneous to the exemption issue. 

In Thill, the Court of Appeals, observed : 

“Congress and our Supreme Court have directed the 
courts to employ this [antitrust] expertise unless the 
court in a given case concludes that its employment will 
frustrate the goals of the regulatory scheme. As we 
have indicated herein, no such conclusion is justified in 
this case, at least not in this stage of the proceedings 
— before any evidence has been offered to support the 
proposition that judicial interference with the Ex- 
change’s antirebate rules will frustrate the goals pro- 
posed by the Securities Exchange Act.” (433 F.2d at 
273) 

The Antitrust Division accuses the Court below of ignor- 
ing Thill (A. D. Br. 13). On the contrary, the District Court 
took careful note of Thill and distinguished it, saying : 

“We believe that Thill is distinguishable from our 
case. First, the Act contains no specific directive to the 
SEC to supervise member-non-member relations; sec- 
ond, there was before the court no record of active SEC 
supervision in the area; third, the court thought the 
power to refuse to share commissions with non-mem- 
bers was a ‘weapon that can be used to injure a 
particular competitor’ (p. 270) and the plaintiff had 
alleged that the anti-rebate rule had in fact been un- 
evenly applied.” (App. 354) 
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3. The Crosby Case 

As the Antitrust Division footnotes (A.D. Br. 15, n.9), 
the District Court for the District of Columbia, applying the 
principles of Silver in a context similar to the present case, 
recently rejected the Division’s arguments asserted here 
in respect of antitrust immunity. Haddad v. The Crosby 
Cory., 1973-2 Trade Cas. j[ 74,841 (D.D.C. Dec. 14, 1973). 
There, the Division and a number of private plaintiffs chal- 
lenged certain practices relating to the distribution of 
mutual fund shares, alleging that the various defendants 
had combined and conspired to fix the public offering prices, 
to restrict transferability, and to inhibit the growth of a 
secondary market, all in violation of the antitrust laws. 

The Court found that the provisions of the Investment 
Company Act of 1940, 15 U.S.C. §§ 80 (a) 1-1 et seq., and the 
Maloney Act Amendments to the Exchange Act, 15 TT.S.C. 
§ 78o-3(n), created a pervasive regulatory system providing 
for retail price maintenance and contractual restrictions on 
transferability and negotiability of mutual fund shares, sub- 
ject to the supervisory oversight of the SEC and the NASD, 
a self-regulatory association. Relying on Silver, the Court 
concluded (at 95,749-52) that the conduct in question was 
immune from antitrust attack. 


II. 

Collateral Antitrust Attack On Exchange Rate Fix- 
ing Would Constitute An Impermissible Judicial Intru- 
sion Into the SEC’s Exclusive Jurisdiction and Frustrate 
the Goals of the Exchange Act. 

Both plaintiff and the Antitrust Division overlook the 
Seventh Circuit’s recognition in the Thill case that an 
exemption from the antitrust laws exists for exchange self- 
regulation where “judicial interference . . . will frustrate 
the goals proposed by the Securities Exchange Act”. Thill 
Securities Cory. v. New York Stock Exchange, suyra. 433 
F.2d 264, 273 (7th Cir. 1970). Here the District Court ap- 
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plied this restatement of the Silver principle (see App. 354) 
and found in the record ample evidence “as to the extent to 
which the challenged rule is subject to active review by the 
SEC”. (433 F.2d at 270) Accordingly, the Court below 
found that no antitrust action could be maintained (App. 
346), because freedom from such collateral challenge of ex- 
change rules, subject to active SEC oversight, was necessary 
to make the Exchange Act work in the manner contemplated 
by Congress. 

Acceptance of the positions taken on this appeal by 
plaintiff and the Antitrust Division would require not only 
an ouster of the SEC from its traditional Congressionally- 
committed jurisdiction but would also necessarily result in 
the reevaluation by an antitrust court of the public policy 
determinations made by the SEC after 10 years of study 
and three years of public hearings — a result clearly incom- 
patible with the Exchange Act’s scheme of regulation. 

Plaintiff asserts (P. Br. 7-11) that the record of regula- 
tion here in evidence does not constitute the active exercise 
of the SEC ’s regulatory jurisdiction or approval by the SEC 
of the rates fixed by the defendant exchanges. The District 
Court, however, properly found to the contrary, saying 
(App. 352-53) : 

“We note that, beginning with the 1963 Special 
Study of The Securities Markets, the SEC and the 
Exchanges have undertaken intensive examination of 
Exchange commission structures and related matters. 
In 1968, the SEC initiated public hearings on the com- 
mission rate structure. 

Certain rate adjustments, such as the volume dis- 
count, and the interim charge, and experiments with 
negotiated commissions have resulted from these activ- 
ities. Most significant, the SEC recently announced, 
in its Release 10383 (September 11, 1973), its intention 
to terminate the Exchange practice of fixing minimum 
commissions on all securities transactions after April 
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30, 1975, unless the Exchange in the meantime alters its 
rules to the same effect. It is fair to infer that the 
SEC is continuing to exercise its jurisdiction actively 
over rate-setting, pursuant to § 19(b) (9) of the Act.” 

Allowing a collateral antitrust attack in the circum- 
stances of this case would result in the conflict between the 
courts and an administrative agency which the Supreme 
Court in Silver said should be avoided, and poses a very 
real danger of thwarting the regulatory scheme created 
by the Exchange .Act. See Robert W. Stark, Jr., Inc. v. 
Neiv York Stock Exchange, Inc., 346 F.Supp. 217, 227-28 
(S.D.N.Y.), aff’d per curiam, 466 F.2d 743 (2d Cir, 1972). 


III. 

Foreclosure of Collateral Antitrust Attack Does Not 
Foreclose Judicial Review of SEC action. 

Plaintiff and the Antitrust Division, doubtless aware 
that their interpretation of the Exchange Act is in con- 
tradiction with controlling precedent and can be accepted 
only at the expense of the SEC’s jurisdiction, attempt to 
bolster their arguments by raising the spectre that, with- 
out collateral antitrust review, SEC action can never be 
subjected to independent and adequate judicial scrutiny. 
(P. Br. 7-11; A.D. Br. 21) They rely on two unreported de- 
cisions in which no opinions were rendered. Independent 
Investor Protective League [“ IIPL ”] v. SEC, Dkt. No. 
1984-71 (D.D.C., filed, Oct. 1, 1971, dism’d icithout opinion, 
June 19, 1972) and IIPL v. SEC, Dkt. No. 71-1924 (2d 
Cir., dism’d ivitliout opinion, Nov. 15, 1971). 

Plaintiff’s and the Division’s reliance is misplaced. The 
grounds for dismissal of these actions were not disclosed, 
and it cannot therefore be said that they stand for any 
proposition of law. Nonetheless, to the extent one can 
surmise what the reasons for dismissal were, these cases 
would not appear to support either plaintiff or the Division. 
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IIPL’s petition in the District Conrt for the District 
of Columbia was filed during the pendency of the SEC’s 
hearings on the commission rate structure of national 
securities exchanges (see App. 47; 188). Accordingly, the 
petition was probably dismissed as premature. The peti- 
tion in this Court was also filed during the pendency of 
those rate hearings and, more important, was clearly im- 
proper because unauthorized by the statutory section under 
which relief was sought. 

In the latter petition, IIPL sought review of SEC action 
in this Court under Section 25 of the Exchange Act, 15 
U.S.C. § 78y, providing direct review in the Courts of Ap- 
peals of SEC “orders.” But the action sought to be re- 
viewed was not an order, though it constituted agency 
action. Accordingly, IIPL’s petition was properly dismis- 
sed. As the Court of Appeals for the District of Columbia 
explained in Independent Broker-Dealers’ Trade Associa- 
tion v. SEC, 442 F.2d 132, 143 (D.C. Cir.), cert, denied, 404 
TI.S. 828 (1971) : 

“Section 25(a) applies in terms only to ‘orders,’ a nar- 
rower concept than that of ‘agency action’ reviewable 
in district courts, and is available only to persons who 
were ‘parties’ to actual agency ‘proceedings.’ It was 
intended to provide direct review in cases wherein a 
clear, formal record of an administrative hearing 
Avould be before the reviewing court without the need 
for presentation to a court of evidence (or affidavit) 
of the agency’s action”. 

See also, PBW Stock Exchange Inc. v. SEC, 485 F.2d 
718 (3d Cir. 1973), pet for cert, filed, 42 U.S.L.W. 3434 
(U.S. Jan. 21, 1974). 

Review of agency “action”, as distinguished from an 
order, is properly had in a district court under the Admin- 
istrative Procedure Act, 5 U.S.O, §§ 500 et seq. (“APA”). 
Section 6(a) of the APA authorizes any “interested per- 
son” to appear before an agency to present his views. 5 
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U.S.C. § 555(b). In addition, Section 4(d) permits such 
persons to petition an administrative agency for the issu- 
ance, amendment or repeal of any ‘ ‘ rule ’ ’, defined by Section 
2(c) to include the ‘‘approval or prescription for the future 
of rates”. 5 U.S.C. §§ 553(e), 551(4). Section 10 of the 
Act provides for district court review of any administrative 
action, broadly defined by Section 2(g) to include any form 
of action or failure to act. 5 U.S.C. §§ 702, 551(13). 

Plaintiff’s proper remedy for any claimed grievance 
concerning exchange commission rules was to petition the 
SEC, charged by Congress with the responsibility of 
administering those rules. As the Court said in Inde- 
pendent Investor Protective League v. New York Stock 
Exchange, 367 F.Supp. 1376, 1377 (S.D.N.Y. 1973), taking 
note of the APA: 

“If plaintiff wishes to influence or change exchange 
policy [or rules] his remedy is to petition the SEC to 
exercise its powers under Section 19(b) of the [Ex- 
change] Act to recommend changes in Exchange rules 
or to alter or amend the rules.” 

Thereafter, if plaintiff found this remedy unavailing, 
his proper course was to proceed in the district court, 
under the APA, after the SEC’s action had become ripe 
for review. See Independent Broker-Dealer’s Trade As- 
sociation v. SEC, supra. 

Plaintiff raises the concern that the SEC could thwart 
an attempt to review its directives, instructions and “sug- 
gestions” to exchanges by asserting that no reviewable 
action within the meaning of the APA had been undertaken. 
But just such an assertion was rejected in Independent 
Broker-Dealer’s, a proceeding brought in 1968 on behalf 
of an unincorporated association of securities broker- 
dealers seeking to enjoin the prohibition by exchanges of 
customer directed give-ups, resulting from a directive of 
the SEC. The plaintiffs in that proceeding contended that 
the SEC's directive to the exchanges to prohibit give-ups 
was agency action subject to judicial review and sought to 
have that action set aside. The SEC took the position at 
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that time (a position it has since repudiated) that its request 
to the NYSE, pursuant to Section 19(b), asking that the 
NYSE adopt such a prohibition, was not “agency action” 
subject to review under the Administrative Procedure Act. 
On this basis, the District Court for the District of Columbia 
dismissed the petition. However, the D.C. Circuit reversed, 
on the ground that direct judicial review was appropriate. 
A similar suggestion is also found in the recent decision 
of the Third Circuit in PBW Stock Exchange Inc. v. SEC, 
485 F.2d 718, 726 and 733, (3d Cir. 1973), pet. for cert, filed, 
42 U.S.L.W. 3434 (U.S. Jan. 21, 1974). 

In short, there is nothing to the argument that meaning- 
ful review of exchange rules and SEC action with respect 
to such rules cannot be had without resort to an antitrust 
court. 

IV. 

The District Court Properly Dismissed Plaintiff’s 
Claims of Price Discrimination and Exclusion from 
Membership as Lacking Any Merit. 

A. The Robinson-Patman Act is Inapplicable to Brokerage 

Services 

While the antitrust exemption found by the District 
Court to exist in favor of rate-fixing warranted dismissal 
of plaintiff’s claims made under Section 2(a) of the Clayton 
Act (the Robinson-Patman Act), 15 U.S.C. § 13a, the Court 
below also dismissed those claims on independent grounds. 

The District Court correctly held that the Robinson- 
Patman Act requires, as a jurisdictional matter, that a claim 
of price discrimination be made in connection with trans- 
actions in “commodities of like grade and quality.” (App. 
344) As the Court pointed out, the Robinson-Patman Act 
does not apply to the sale of services and intangibles and, 
specifically, neither the execution of transactions in secur- 
ities no 1 ' securities themselves are “commodities” within 
the meaning of that Act. Columbia Broadcasting System, 
Inc. v. Amana Refrigeration, Inc., 295 F.2d 375 (7th Cir. 
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1961), cert, denied, 369 U.S. 812 (1962) ; Baum v. Investors 
Diversified Services, Inn., 409 F.2d 872, 875 (7th Cir. 1969). 

Plaintiff continues to press those claims, despite the 
fact that he concedes (P. Br. 12), as does the Antitrust 
Division (A.D. Br. 6), that the District Court’s decision is 
consistent with all relevant authority and that no case sup- 
ports plaintiff’s attempt to base a claim of price discrim- 
ination on transactions involving the sale of brokerage 
services. 

Plaintiff seeks to avoid this obstacle to a claim under 
Section 2(a) of the Clayton Act by calling this Court’s at- 
tention to Section 2(c) of the Clayton Act, 15 U.S.C. § 13(c) 
(P. Br. 12-13). But this is nothing more than a legal non 
sequitur. Not only does the payment of a commission for 
execution of securities transactions not violate the statutory 
section cited, but, as already noted, it is a jurisdictional 
requisite of the Robinson-Patman Act that the challenged 
transaction be in connection with “commodities”. 

Perhaps in recognition that his Robinson-Patman theory 
is without any statutory foundation, plaintiff now asserts, 
for the first time on appeal (P. Br. 12), that “a discrimina- 
tory price differential which favors large customers over 
small customers is, of course, a violation of Sections 1 and 
2 of the Sherman Act.” Plaintiff disregards the well recog- 
nized legal doctrine that there may be no appellate con- 
sideration of issues which might have been but were not 
raised below. See, e.g., Hormel v. Helvering, 312 U.S. 552, 
556 (1941) ; Terkildsen v. Waters, 481 F.2d 201 (2d Cir. 
1973). Adherence to this rule of practice is particularly 
apt here where plaintiff’s failure to raise the claim in timely 
fashion prevented the District Court from considering his 
argument.. 

In any event, the record defeats plaintiff’s eleventh hour 
attempt to convert his Robinson-Patman price discrimina- 
tion claims into alleged Sherman Act violations. It is undis- 
puted that the commission rules here attacked provide for 
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uniform fixed rates to be charged on all transactions of 
comparable size. The facts in the recoi’d show no dis- 
crimination. 

Moreover, a claim of discrimination cannot offend the 
Sherman Act unless it results in competitive injury. Plain- 
tiff is self-described as a “small investor” purchasing- 
securities for his own account. Neither plaintiff nor any 
member of his purported class is in competition in any recog- 
nized line of commerce. Thus, the price differentials at- 
tacked in this case are not comprehended by the antitrust 
laws. 

In sum, plaintiff’s price discrimination claims were 
properly dismissed. 

B. Plaintiff Lacks Standing To Challenge the Numerical Limi- 
tations on Exchange Members Which Are In Any Event 
Lawful 

In addition to plaintiff’s other claims, he challenged the 
exchanges’ practice of limiting the number of their respec- 
tive memberships. (App. 5, 10; see P. Br. 2 and 13) 

The District Court properly found that plaintiff lacked 
standing to challenge, under Section 1 of the Clayton Act, 
15 U.S.C. §15, the numerical limitations imposed upon 
exchange memberships because it was undisputed that 
plaintiff had never made application for membership in 
either defendant exchange. (App. 342-343) In so holding, 
the District Court relied upon well established principles 
that, as a threshold matter, a plaintiff must show an injury 
arising directly and proximately from the antitrust viola- 
tion claimed. See Billy Baxter, Inc. v. Coca-Cola, Inc., 431 
F.2d 183, 187 (2d Cir. 1970), cert, denied, 401 U.S. 923 
(1971). 

Plaintiff seeks reversal of this holding because of his 
newly-asserted claim (P. Br. 13), which has no support in the 
record, that any such application would have been denied. 
This ipse dixit provides no basis for reversal of the District 
Court’s determination. In any event, a denial of any 
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application for membership would not give him standing 
to sue, under the doctrine of Billy Baxter, unless he could 
make some showing that the denial was directly and proxi- 
mately attributable to the claimed arbitrary restriction on 
the number of members. 

More importantly, the District Court did not rest its 
dismissal of this claim on plaintiff's lack of standing alone, 
but held that the Exchange Act, as interpreted by the 
Supreme Court in the Silver case, clearly contemplated that 
exchanges would have limited membership and, thus, that 
such a numerical limitation does not violate the antitrust 
laws. (App. 343) 

Conclusion 

For the reasons set forth above, the District Court’s 
decision was in all respects correct and should be affirmed. 
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IX THE SEXATIi OF THE UNITED STATES 

An:iJ, ,1973 

Mr mlrodiirwl (lie follow in- l)i!l ; whi-li was read twice and referred 


to the Commit toe on 


A BILL 

To amend the Securities Exchange Act of 1934 to prohibit the 
fixing of minimum rates of coinmission and to regulate the 
tiausactions of members of national securities exchanges, to 
amend the Investment Company Act of 1940 and the 
Imcstmcnt Advisers Act of 3 940 to define certain duties 
of poisons subject to such Acts, and for other purposes. 

1 Be it enacted by the Senate and House of Bepresenta- 

2 tiies of the United Slates of America in Congress assembled, 

3 Section 1 . Section G(e) of the Securities Exchange 

4 Act of 1934, as amended (jr> U.S.C. 7Kf(e)), is amended 

5 to read as follows: 

6 (c) Nothing in tlm title slmll he construed to prevent 

7 any exchange, from adnptiug nod enforcing any rule not in- 

S consistent wil.i lliis til If and the rules and regulations thcrc- 

J. 03-G22. 
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1 under and llio apidirid.de laws of the Stale in which it is 

2 located, except that, after April 30, X07-J-, no exchange shall 

3 maintain or enforce any rule fixing minimum rates of com- 

4 missions with respect to any transaction: Provided, however, 

5 That, the Commission may, hy rule, permit an exchange to 

6 fix reasonable minimum rates of commission until April 30, 

7 1975, for transactions or portions of transactions which in- 

8 volvc $100,000 or less if the Commission finds that the 

9 public interest requires the continuation, establishment, or 

10 reestablishment of reasonable fixed minimum rates for such 

11 transactions or portions of transactions.” 

12 Sec. 2. Section 11 (a) of (he Securities Exchange Act of 

13 193-1 (15 U.S.C. 78k (a) ) is amended to read as follows: 

14 “ (a) (1) The Commission shall prescribe such rules and 

15 regulations as it deems necessary or appropriate in the public 
10 interest or for the protection of investors, to regulate or pre- 

17 vent trading on national securities exchanges by members 

18 thereof from on or off the floor of the exchange, directly or 

19 indirectly for their own account or for the account of any 

20 affiliated person. Such rules shall, as a minimum, require that. 

21 such trading contribute to the maintenance of a fair, and 

22 orderly market. 

23 “(2) It shall be unlawful for a member to effect any 

24 transaction in a security in contravention of rules and regu- 

25 lations under paragraph (1), but such rules and regulations 
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1 may coniain pucli exemptions for arbitrage, block pcisit loiung", 

2 or market maker transactions, for transactions in 'exempted 

3 securities, for transactions by odd-lot dealers and specialists 

4 (within the limitations of subsection (b) of Ibis section), 

5 and for such other transactions as the Commission may deem 
C necessary or appropriate in the public interest or for the pro- 

7 teefion of investors.” 

8 Sec. 3. Section 11 of the Securities Exchange Act of 

9 1934 (15 U.S.C. 78k) is amended by inserting after sub- 

10 section (e) the following new subsection: 

11 “ (f) (1) It shall be unlawful for a member of a national 

12 securities exchange to effect, whether as broker or dealer, any 

13 transaction on such exchange with or for its own account, the 

14 account of any affiliated person of such member or any man- 

15 aged institutional account. As used herein the term ‘man- 

16 aged institutional account ’ means an account of a bank, in- 

17 surance company, trust company, investment company, sep- 

18 aratc account, pension-benefit or profit-sharing trust or plan, 
IS foundation or charitable endowment fund, or other similar 

20 type of institutional account for which such member or any 

21 affiliated person thereof (i) is empowered to determine 

22 what securities shall be purchased or sold, or (ii) makes 

23 day-to-day decisions as to the purchase or sale of securities 

24 ' even though some other person may have ultimate, rexpousi- 

25 bility for the investment decisions for such account. 
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"(2) The provisions of pa ra graph (1) of this subsec- 
tion shall not apply to — 

“(A) any transaction by a registered specialist in 
a security in which he is so registered; 

“(B) any transaction for the account of an odd-lot 
dealer in a security in which he is so registered; 

“ (C) any transaction by a block positioner or mar- 
ket maker acting as such, except where an affiliated 
person or managed institutional account is a party to 
the transaction; 

“(D) any stabilizing transaction effected in com- 
pliance with rules under section 10(b) of this title to 
facilitate a distribution of a security in which the mem- 
ber effecting such transaction is ' Mlicipating; 

“ (E) any bona fide arbitrage transaction, including 
hedging between an erpiity security and a security enti- 
tling the holder to acquire such equity^ securit}', or any 
risk arbitrage transaction in connection with a merger,- 
acquisition, tender oiler, of similar transaction involving 
a recapitalization; 

“(F) any transaction made with the prior approval 
of a floor official to permit the member effecting such 
transaction to contribute to the maintenance of a fair and 
orderly market, or any purchase or sale to reverse an} r 
such transaction; 
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“ (G) any trail-action to ofhct a transaction made in 
error; or 

3 "(IJ) any transaction fur a member’s own account 

4 or the nceouuf of an affiliated person who is a natural 

5 person effected in compliance with rules promulgated by 

G the Commission under section 11(a) of this title. 

7 “(3) The provisions of paragraph (1) of this sub- 

8 ' section shall not apply to transactions by (i) any person 

9 who was a member of ‘any national securities exchange on 

10 January 10, 1973, or (ii.) any person who became a member 

11 of a national securities exchange subsequent to January 16, 

12 1973, pursuant to a court order or a court-approved settle- 

13 ment agreement in connection with litigation instituted prior 

14 to January 1G, 1973, during the following periods: 

15 “(A) prior to twelve months from the last date on 

16 which any national securities exchange maintains or cn- 

17 forces any rule fixing minimum commission rates; 

33 *‘(B) for a period of twelve months following the 

19 date specified in subparagraph (A) , if tho total value of 

20 all such transactions effected by such person during 

21 such period (other than transactions described in sub- 

22 paragraphs (A) through (G) of paragraph (2)) does 

23 not exceed 20 per centum of the total value of all 

24 transactions effected by such person on all national sc- 
_25 curitics exchanges during such period; and 
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1 “(C) for a period of twelve mouths following (lie 

2 period specified in subparagraph (E), if the total value 

3 of all such transactions effected by such person during 

4 such period (other than transactions described in sub- 

5 paragraphs (A) through (G) of paragraph (2)) docs 

6 not exceed 10 per centum of the total value of all 

7 transactions effected by such person on all national 

8 securities exchanges during such period. 

9 “(4) It shall be unlawful for a member of a national 

10 securities exchange to utilize any scheme, device, arrange- 

11 ment, agreement or understanding designed to circumvent 

12 or avoid, by reciprocal means or in any other manner, the 

13 policy and purposes of this subsection or any rule or regu- 

14 lation the Commission may prescribe as necessary or (appro- 

15 priate to effect such policy and purposes.” 

10 Sue. 4. Section ID (b) (D) of the Securities and Ex- 

17 change Act of 1934' (15 U.S.C. 7Ss(b) (9)) is amended 

18 to read as follows:' “ (9) the fixing of reasonable rates of 

19 interest, listing and other changes;”. 

20 Skc. 5. Section 19 (h) of the Securities and Exchange 

21 Ad of 1934 (15 E.S.C. 78s) is amended hy inserting after 

22 subsection (e) the following new subsection: 

23 “(f) The Commission, having due regard for the public 

24 interest, (hr prelection of investors, and the need to assure 

25 fair dealing in .securities, and to preserve and foster competi- 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


7 

(ion muting exchanges and between exchange markets mid 
oilier markets in li.-led scciiriiie.-. sliall on or before April 30, 
3974, hike such slop? as are within its power (o establish 
equal regulatory requirements in all such markets when such 
requirements arc in the public interest. Ihc Commission shall, 
on or before April 30, 107-1, report to (lie Congress on' the 
steps taken and make recommendations for legislative author- 
ity -which it deems necessary to provide for such equal regu- 
lation in all markets, if the Commission determines that it 
lacks the necessary authority or is otherwise unable to do so.” 

Sec. 6. Section 3G of the Investment Company Act of 
1940 (15 U.S.C. 80a-35) is amended by inserting after 
subsection (b) the following new subsection: 

“(c) It shall not be deemed unlawful or a breach of 
fiduciary duty for an investment adviser or other person re- 
ferred to in subsection (a) (1) of this section to cause or 
induce a registered investment company to pay a commis- 
sion to a broker for effecting a transaction, which is in excess 
of commissions then being charged by other brokers for 
effecting similar transactions, if — 

" {) such investment adviser or other person 
determines in good faith that research services provided 
by such broker for (be benefit of such investment com- 
pany justify such payment; 

“(2) such registered investment company makes 
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1 appropriate dl-closurcs to its security holders, of its 

2 policies ami practices in lhi< regard, at such times and 

3 in such maimer as the Commission shall prescribe by 

4 rules or regulations; and. 

5 "(3) such broker is not a person referred to in 

G subsection (a) (1) or (a) (2) of this section or an 

7 affiliated person of any such person.” 

8 Skc. 7. Section 206 of the Investment Advisers Act 

9 of 1940 (loU.S.C. 80b-G) is amended— 

10 (1)' by inserting the designation "(a)” imme- 

11 diately after “Sec. 206.”; and 

12 (2) by adding at the end thereof the following: 

13 “(b) It shall not be deemed unlawful or a breach of 

14 fiduciary duty for an investment adviser to cause or induce 
35 a client to pay a commission to a broker for effecting a 

16 transaction, which is in excess of commissions then being 

17 charged by other brokers for effecting similar transactions, 

18 if— 

19 f< (l) such investment'adviser determines in good 

20 faith that research services provided by such broker for 

21 the benefit of such client ju.-t ify such payment; 

22 “ (2) such investment adviser makes appropriate 

23 disclosures to such client, of its policies and practices in 

24 this regard, at such times and in such manner as (he 
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1 Commission sluill pi-c-ciiJtc by rules or regulations; 

2 nml 

3 “( 3 ) sueli broker is no! (lie investment adviser or 

4 an affiliated person of sueli investment. adviser.” 

5 Sue. S. Fee! ion 13 of the Investment Company Act of 
G 1940 (15 U.S.C. S0rf-15) is'nnioiulod by adding at the end 

7 thereof a new subsection ns follows: 

8 “(f)(1) An investment adviser or a corporate trustee 

9 performing the functions of an investment adviser of a reg- 
40 istered investment company, or an affiliated person of such 
jf investment adviser, may receive any amount of benefit in 

42 connection with a sale of securities of, or a salo of any other 

43 interest in, an investment adviser or a corporate trustee 

14 performing the functions of an investment adviser which 

15 results In an assignment of an investment advisory contract 
1G with such company or the change in control of or identity 

17 of a corporate trustee who performs the functions of an in- 

18 vestment advisor, if — 

49 “(A) for a period of three years after the time of 

20 such assignment, at least 75 per centum of the members 

21 of the board of directors of such registered company or 

22 such corporate trustee (or successor thereto, by.rcor- 

03 gamzation or otherwise) arc not (i) interested persons 

24 of tho inu'slment ad\iser of such company, or (ii) in- 
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1 tercslcd persons of flic predecessor investment adviser; 

2 and 

/ 

3 "(B) tl icrc is not imposed an unfair burden on 

4 sneli company as a result of such transaction or any 

5 express or implied terms, conditions, or understandings 

C applicable thereto. 

7 For the purpose of subsection (f) (!) (13) an unfair burden 
S on a registered investment company includes any arrangc- 
9 ment, during the two-year period after the date on which 

10 any such transaction occurs, whcicby the investment ad- 

11 visor or predecessor or successor investment adviser of such 

12 company or any interested person of any such adviser, rc- 

13 ceives or is entitled to receive any compensation directly or 
34 indirectly (i) from any person in connection with the pur- 

15 chase or sale of securities or other property to, from, or on 

16 behalf of such company, other than bona fide ordinary corn- 

17 pensation as principal underwriter for such company, or 
IS (ii) from such company or its security holders for other than 

19 bona fide investment advisory or other services. 

20 a (2) If (i) an assignment of an investment advisory 

21 contract with a registered investment company results in a 

22 successor investment adviser to such company and if such suo- 

23 ecssov is then an investment adviser with respect to other 
, 21 assets substantially greater in amount than the amount of 
' 25 assets of such company, or (ii) as a result of a merger of, 
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1 or n sale of sub.'-lani in!ly oil ilic n.--cts by, n registered in- 

2 vestment company with or In another re^istei'ctl in vcst- 

3 monl company with assets sub-luutially greater in amount a 

4 transaction occurs winch would he subject lo subsection (f) 

5 (1) (A), such discrepancy in si/e of assets shall he con- 

6 sidcred by (he Commission in determining whether or to 

7 what extent an application under section 0(c) for exemption 

8 from the provisions of sub-'oclion (f) (1) (A) should ho 

9 granted. 

10 “(3) Subsection (f) (1) (A) shall not apply to a trans- 

11 action in which a 'controlling block of outstanding voting 

12 securities of an investment adviser to a registered investment 

13 company or of a corporate trustee performing the functions 

14 of an investment adviser lo a registered investment company 

15 is — 

16 “ (A.) distributed to (lie public and in which there 

17 is, in fact, no change in the identity of the persons who 

18 control such investment adviser, 

19 “(]3) transferred by the personal representatives of 

20 a deceased stockholder to the investment advisor or cor- 

21 porafe trustee or to one or more of the persons who were 

22 stockholders of the inve.Mmcnt adviser or corporate trus- 

23 tee at the time of the decedent’s death: Provided, That 

24 (i) each transferee held at the time .of such death at 
least 10 per centum of the outstanding voting securities 


25 


I 
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1 of such investment advisor ami (ii) (lie transferees 

2 owned in (lie aggregate more than 25 per centum of such 

3 voting securities at the time of such death, or 

4 “ (C) transferred to the investment adviser or an 

5 affiliated person or persons of such investment adviser or 
G is transferred from the investment adviser to an affiliated 

7 person or persons of the investment adviser: Provided, 

8 That the transferor or transferors receive an amount of 

9 benefit in connection with such transfer no greater than 

10 an amount equal to the fair net asset value of the sccur- 

11 ities transferred, excluding from such fair value any 

12 amount attributable to any investment advisory contract, 

13 past, existing, or prospective, which such adviser or any 

14 affiliated person thereof may have with any registered 

investment company.” 

1C Sf.c. 9. Section 15(c) of the Investment Company Act 
I 7 of 1940 (15 U.S.C. 80a— 15 (c) ) is amended by adding at 
13 the end thereof a new sentence as follows: f Tt shall be un- 

19 lawful for the directors of a registered investment company, 

20 in connection with their evaluation of the terms of any con- 

21 tract, whereby a person undertakes regularly to serve or act 

22 as investment, adviser of such company, to take into account 

23 the purchase price or other consideration any person may 
21 have paid in connection with a transaction of the type re- 


t 
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1 f erred lo in subsection (f) nr s]ic'cifir;il]y exempt ihcicftom 

2 by paragraph ( 2 ) or (’•’>) of subsection (f) . 

3 Si:c, 10. Section 10 of llu* Investment Company Act of 

4 19-JO (15 U.S.C. SOa-lG) is amended— 

5 ( X ) by redesignating subsection (b) ns subsection 

6 (c) I and 

7 ( 2 ) by adding after subsection (a) a new subscc- 

8 tion as follows: 

g “ (b) An)’ vacancy on tbe board of directors of a. regis- 
X 0 tered investment company ‘which occurs in connection Viith 
compliance witli section 15(f) (1) (A) and which must be 
12 ‘ filled by 'a person who is not an interested person of either 

13 party to a transaction subject to section 15 (f) (1) (A) shall 

14 be filled only by a person (i) who lias been selected and pro- 

15 posed for election by the directors of such company who are 
36 not such interested persons, and (ii) who has been elected b) 
17 the holders of the outstanding voting securities of such com- 
1S pany, except that in the case of the death, disqualification, or 

19 bona fide resignation of a director selected and elected pur- 

20 suant to clauses (i) and (ii) of ibis subsection (b), the 

21 vacancy created thereby may be filled as provided in sub- 

22 section (a).” 

no skc. 11. Section 10(c) of the. Investment Company 


n 

1 Act of 10-10 (1 5 U.S.C. 80a— 10 (o) ) is amended lo road as 

2 follows : 

3 "(c) If 1))' reason of llic death, disqualification, or l)ona 

4 fide resignation of any direct or or directors, the requirements 

5 of the foregoing provisions of this section or of section 15 (f) 
G (1) in respect of directors shall not he met by a registered 

7 investment company, the operation of such provisions shall 

8 be suspended as to such registered company — 

9 "(1) for a period of thirty days if the vacancy or 

10 vacancies may be filled by action of the board of 

11 directors ; 

12 "(2) for a period of sixty days if a vote of stock- 

13 holders is required, to fill the vacancy or vacancies; or 

14 “(3) for such longer period as the Commission 

15 may prescribe, by rules and regulations upon its own 

16 motion or by order upon application, as not inconsist- 

17 ent with the protection of investors.” 

18 Skc. 12. This Act shall become effective on the date of 

19 its enactment, except that section 4 of this Act, which 

20 amends section 19 (b) of the Securities and Exchange Act 

21 of 193-J, shall become effective on }[ay 1, 1975. 
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To amend the Securities Exchange Act of 1934 
to prohibit (lie fixing of minimum rates of 
commission and to regulate the transactions 
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IX TJI1I SXXATE 0.1' TIIE EXITED STATES 


JaXLA1!Y IS. 1070 

Mr. "Wii.i.i.vms (for himself. Mr. Hi \nktt. hikI Mr. Tcwi:!;) introduced the fol- 
lowing; bill : which was read rwhv and lvfcrivd to the Committee on Bank- 
ing. Housing and Urban A Hairs 


May 01. 1070 

Reported by Mr. IVim.iaais. with an amendment 


[Strike out all after the cimcliny clause and Insert the part printed in italic! 



To amend the Securities Exchange Act of 1904 to regulate the 
transactions of members of nalional securities exchanges, to 
amend the Investment Company Act of 19-1-0 and the In- 
vestment Advisers Act of 1940 to define certain duties of 
persons subject to such Acts, and for other purposes, 

1 Be it enacted bl! the Senate and House of Tleprescnia- 

2 tires oj the Unilid Stales of America in Coin/rcss assembled, 


3 SK<rHtJ?f -1- Section 44-(-te}- of tin 1 Securities Ex-change 

4 -Vet of 4804-(4-5 4 ~St(A -T-Sk-fn-)-)- is amended to read- tts 

5 felloVriH 

0 — (nj- The Conn-nt-ssion slnt-14 pre'eribe such rules a-nd 


7 regnltvtietts ns it deems necessary or appropriate in the piddle 
S interest or for the prelection of investors-; -(-1-)- to regulate or 
9 prevent floor trading by members of na-tiomd securities ex- 


II 


2 


1 eba-ageo diretafy na Halkeet-ly for tketr two aeeoHHt of for 

2 tfeeHttitHW aeeotattar aitd -(A)- to preveat tr ad e s eft tke 

3 esebooge Inti- oft* tke floor by metal tors? direetly of tndtFoetly 

4 ftiF tkok h\vit !H J eoatt(- T OF foF tko tteeoHtd of fttty peFFOO eOO- 

5 fFnl-linyr eohti’idled kvy OF Otl-deF eoH-tHtOH OOtttfol -\\4tk HHy 
G studi member? vktek do net yield priority; parity) 1 att.d preee- 
7 dome to ptridte orders auk ekiek do trot eo atr ikide to Ike 
S atftkrfeaaeee hI' a fair aacl orderly marked kt skak ke erdawftd 
9 for a memker t+> efteef troy trausat+rea kt a seearky in 

10 eettfraveftfion of eat-k rales aad regulations? bat saek rales 

11 and regalatkew taay eoafain sued esearptioas for a rbi t rag e? 

12 kk>ek- positkwngT or market maker trattsaetieHS? far trans- 

13 aetieris kt attempted aeeuritiesy for troosaetieos ky odd-lot 

14 deafer* a aft apeeiatists -fvritkkt tke bmitotieas of sakseetiea 

15 -fie}- of tkis sec-two)-? awl far seek otker kuasaetwas as tke 
1G frenoHtsskm may deem tteeassory of appropriate ■ ia tke 

17 pukka kdere.4 of for tke pro te eti ou of i n vest or s! For- tke 

18 purpose of this tetk^eetioHr tke Comissioo is oatkerieed to 

19 define tke terms used ketvtn ky rale? regulation? or owlet 1 kt 

20 tke ]atkli(‘ interest or for the preteWkm of investors^ 1 

21 f4.f~ St feet km 14 of tke rdettrities ktadtauep Aet of 

■O' 

22 4034 -fko k’Akf-- 74k-)- is amended ky msertkty after sak- 

23 see two -(e)- tke following new snkseetion-:- 

■■» 

21 i HfH-l-)- ^ eko-H be unlawful for ft memker of a nafiewd 
25 seea-rittes ooelnmge to efteef? whether as broker or dealer? atty 


3 

1 iPan-at+inB BH Stink nXplntrBy'P A\ !+lt HP kl : if* l!\VH neeHfthk 

2 fke ftPPaHttf of ftW rtitlihHB nf *ttt4+ BieH+ke? BP H-BY PHftHiHi'Pti 

3 ittPHftVrM'H-rrtl rtl‘PBH+tf: As tne4 knPeia — 

4 --(■ Aj- file I+44H -akkiafk BHnBn B ytePSHH ^Att feH- 

5 fPt4*7 i* PHBfPHlkk Ar HP k HHBBBHH: PBHfPBl WPtk 

G Httek Hn-B+liei*-; Bb4 

7 ^-14}- tine fpi-itt kaanayek Afilftfienai neeettnf- 

8 Mf-tm* an aeeennt <4 a kank T kiM-mmae enB+yBHyy- Attsf 

9 a © -HjBH-iyy in-eeaf-H-H-an eBBi^nHy© seyaPat-e aeeepmfj- pen-sie© 

<, 

10 ©p jB^afil-sl-tfaaHg fpusf ©p yknB km-minfin© ©p t4tapkt44e 

11 enkem-naepif. fmki f©e avkink seek ©minkae ©p any ©ffiknfe 

12 fkepeei -{i}- has ky-i4 anllnieify f© seket tin-* smepifies 

13 kenykf ©p f©kl bp -{-h-}- makea 4aY4o-plaY dmakws e» fke 

14 jfBPt4tt)>a ©p sa-k ©f aeaHPifiea ewi fk+inyk seme ©fkep 

35 pep-nm ma-y kave akki-ia-fe pesj-itiHsikiiky- kip fke k-mA- 

3(! inenf kmskrns kip sunk aee«Hn4 

3 1 — (A}- 44ie fipBvis'fBB* iif jiapasfpafik -f4}* <if fins sikaseefi©© 

15 sknfi n©f n}i]4y- f© — 

30 "-(A)- any- fpnnsari-i©n fiy- a P(n ; i*iepa4 sj-Kvialiaf in a 

20 SBHipiiv in -wkkk lie is s© Pnyi4ei'e4r 

21 — (4-»)- any- fpansa<‘ti©H k-tp ike nee©nnf of an ©44-kif 

22 Prank? in a seen pity in Y-kkk ke is so Peyisfeee4-f 

23 ^f--)- aw fpnHHaef.Hii ky a likek j-if»sifi©uef a<4i •ay- 

24 as smk,- ©xeaj+f wkefe an akiliniek jiersnn is a yasly f© 

25 fke fpaH.-aefkn-H 
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1 twv staikiiwwg ffttttsitrtiett tfieetek k± eerw- 

.2 jkiawae ^vit-k rate* wwker seetiort 1 0-(-b) of tkis tkfe to 

3 faekitato a ki=wriktHioH 1 4 a seewrisy iw vakiek tke wawwker 

4 ergttwdatk+w ekkt+tHg strok trawsaotiow is fiartieijSftlittg-; 

a --fE}- awy kuHtv like arki-t-mge teaHSfttkiotty iwektkktg 

6 kekgiwg keweow aw ta-joky seeurky awk ft seewrky ew- 

7 t ifc i iwg tke kolkt sr to aec-jHire soak eqwity seoarkyy or awy 

5 risk arbitrage teaHsaetitm *» eoHHm-k»» wtk a merg er 

9 ftet-jwisitioiFf t en de r , offery or swwria-r traHsaetiew worolviHg 

10 ft reeajHta-featiowi awk 

11 awy mwisaoHow far a rwomker-s oww aertmwt 
.12 or tke noeewHt of aw affiliate vffie is aw iwkivikwtk effeetek 

13 i» eow^ffiawee wok rules yrowukgatek ky tke Eowuwksiow 

14 trader seef-km 44-(-af of tkis tkk 7 awk witk sirek fwrtker 

15 rrkes as tke Eoriwwissiow rway prowakgate luwkiwg tke 

16 aggregate awtotwk of swek t-rawsaetiews 5w rekkiew te tke 

17 total < rawsttetiohs effeetek in- stu-k wwawkerr 

IS ^5)- -Ehe jwovkitttts of pamgeajki -(-1-)- of tkis sukseetiow 

19 slwki wot apply to trawsaetiows effeetek ky -ff)- any porsow wko 

20 was a tmwwker of a wat-iowal seeuritie.-> oxekawge ow Oeieker IE 
21' kkwSr witk or for ks eww aeeewwt or for tke aeeerwk of awy 

22 persow Vrl-io was aw akikate or a ra a waged ktsfitHfiewal 

23 aeeotwif of Miek person ow QaioWr k- 497% or -fir)- awy 

24 person -wlio keeaiwe a wuwtker <4 a national seenrities ex- 
23 el tango suffiopuetH: to Oetoker % 4kr% pursas-i# to a eovtrt 
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I OFdeF OF U OOHFt H I . Hr'H Vt'd radtloH-IOtlf apFOOH if 1 }-}!" > F-] 1 OF f-OF 

J i;- owo aoeoa-iif of fop die ttcKiHHi of euv popson xvko wo? fm 
:l nfkliufe of e Fiianaovd ke-ilfHt-ieoal ftf'eooH+ of soak pepor-u* oo 
I tflO dike PHOlFtktO't'k'rp WO? ttF'lFtiFFffj tlt-HHHjE* iff© feko-WPtH* 
• ) pftted-iir; 

li — pFlOF to tke itOf dufo 0© Vidpek Hlpr OH-flOlHlf 

7 seetm+ws esflio-yw ««\k:t!vitw of eufopee? £Hi¥ t'tilo fi-xin^ 

¥ O 

H ffltH fflHHn OFOt+HHOaioH Frtfe? witk FOr-pOOf fO ©H¥ portion 

0 of' ft famo-a-Hio© in <-*«•>* of g- f fl fM -Mu 

10 ~-~(4 >j- feF it pH'it>d of tWokr© IHOlltka fokowiptpj f 1-10 

11 dofe apeo'dicd ki aukpat'a-^ftpk -fA-)- v if tke fetal valtte 

1- ©f frk WH‘k fFtUl-HFliOHF of'lWted kp SU(4i p©F?HH duiHUg 

1 ’• ’> sook period -(-ofkoF t-lmo taaHfaefkHto deeeidked in stfk- 

1 1 jMPftgro[>l© (-A)- tkr-ouak -{£}- of pera^mpk does 

l-’ 1 t>of .exeetd id) pm- eon lorn of tho total ©aloe of all tmHs- 

l' : ftof+OHH elTtvied ky Mtek pmoo© ta> ak siatkmal aeon-pities 

I 1 exekaeti>v:> dorihp Mtek pt-rindy mid 

-{<-)■ i"f a period of twelve pt-iom]© followm© tke 
l' 1 jpmtid dod in aukpaFHp-i'opk -fi>-) 7 if tke total -value 

4' 1 of ok O'Hvli :!.ui~aaHoo-< effeeted ky- seek person d-UF-ki^ 

’-'1 suok pvt-ri* " 1 {"ritep than {FrtHSfteftoea deseriked- in sttk- 

44 parmti-aple- -f VI tln-oH-k -fid}- of pnPH£mpkr dees 

44 oof ©xcocd !'> pep centum of tlve total value of all t-eans- 

41 aekoH-t t ; . *-* » d 1 y- Mich pt-Ft-on on aH national securities 

ex-oka i ip" 'l-.: o-f -a>'k period:— 
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1 rvHpT 9 t rk'H iOH 3<4 of {lie IftOOSt-mOBt fkttoptoig Aot of 

2 494(4 -(-4.4 4444 .-(4 4(4^ 94}- 4 ftmetuk'd 4)g w s ertiH g ftfks 

3 st+ksoefimt -{-It}- flto following now st+ksoofio+K 

4 --{e}- 4f sink! +«4 I >0 <4oo+ho4 noda-wikl 00 a k+oao’t of 

5 k+kioia+w +kt4v fn : a-H i+wosf+ooHt- akvisoH 00 ofkon ponsott ho- 
C fennel fo m sak-ooHoa 4a-}~{4}- of fins sooi+on k> et+ase oh 
7 k+k-Hoo 0 HogwtoHok kwo-Mnont- oo+Hj;H+H¥ fo pay a OBHH+kssion 
S 4e a kookon 9-h= offoe+i+tg a fHansaoHei+j wkiek is k+ exeess 
9 of eo+n+t+ksioi+s ohoa k<4ng okaogok ky ofkon k-Hokens fon 

1 0 Offoofi Hg SBH+IhH f Hft+Ka4+onST if — 

1 1 —(4-}- ■'Bok iaVPsH+lonf ak¥iSOH OH <44+00 pOHSBH kolOH- 

12 a+iaes in grW faifk (4+a4 Hosoanok so rvi o es p+ovikok ky 

13 sank kook-on f«o 9+e koaofi+ of sack iavesl+oeaf- ooatpa-ay 

14 jasfify SHok pi+V+HOl+H 

13 nook H< l gi*4ono+l i++vosHnonl ooa+pi+ay kisofosos 

1 G kt its sooani+y Ii+Wm+t ho satkv fi+tt+'s h-i+4 + 1 + sook wwow 

17 BS ff+R k+MHiakkoH ^Ivrt44 pHOsOHtitO Il¥ Hult+i W HOgrkn- 

15 lioHSr ifs polioy WH-I+ HPS-pPol jo Mlt+k pft-¥)>IOH(+p fliO 

19 amoanf of .-ink pj+vnionfsT flio ikoality of fko neoipio+HS;- 

20 hh 4 iko nalano of fko hpsoh-h<4+ sph\4oos pnovikok-j auk 

21 -*{-3}- sack kookon is oof h ponson nofonnok fo ia 

22 saksoofkm -(ti}-{4-}- oh -{t+)-{4}- of fills soot ion oh bh toffVS— 

23 kkok ponson of aay sank ponson^ 

04 ,4ho+ 4t fkrfion 203 of (4 10 4+m'slttioj4 rAk-oisons A-ck of 

V\ 

23 


-! 94(4 -{4-3 4-rS-.(-4 s( 4»-+5}- is amoaktal— 
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1 -fk)- k¥ ijJM-ftting tkft dc.dgHfttioH —(ft)-— itt-HJK'di- 

•J ftfolg ftf-Hft ik'U-ldG ftiftl 

;} -{-d}- ky- adding «!• dee end diemd fke foiim ving -j 

•1 ^-fkf 34 sdmU jo-o ko tie anted wdftwftd oe ft keetjek of 
5 fkko4ftT¥ dFd¥ for tm Hive-jfHWrt- ftdvkeft to eft-ose oft koktee 
(j a f4ieH+ to pn-¥ ft eoj-oB-ikdoH to ft krnkoe foe effeef+Hg ft kamo- 

7 fted-efto wkiek is m e*ee~s of eoH+H-dsdofts tkeja kekjg ek fte g ed 

8 Uv etkee keekee* -fee eildefii+g stmiJti-e left ftS fi dio n sy if — 

f) ---f l )' soak koeeskmoB-t ftdeieoe defer-H+mes in good 

30 fokk tkat- eesftftJ¥k sendees peovided i>¥ swk b r o ker foe 

1 3 kbe keoefk of sunk ekeot jok-ike took f Hjynie o-kj 

12 -(-2-)- SHok iivveskmeik adoisee disidoses fo sutdi 

38 ekeok at soek rkoes trod in soek n oviffle e as kbe Goot- 

14 fidtrftkift d-adf peo-orike k¥ Jftdes or regttkd-ioti-k its poli cy 

l'i ¥ : ikb jv-pecf fe sock iftmuenk-v die aona-mf of swek pnv- 

01 mooto ike idoHkikv- of khe reeiiHenko and (he notare of 

IT tke jh -i-arek seeviees preoided-j- ft+td 

is --(-0)- njek looker is not an akififtked poioon of mhoIj 

O' io¥o4oH‘!il adviseeG 

20 Kkot To Seetk-m- 44> of khe i-Hnosfotenf- Gom-paw Aet of 

21 44140 -f4~ * i-kS-.Gr dOft— t-o}- is amended ky adding frt the 

22 (.sol kkeref! a new solooetioo os fekows-j 

28 ~-ffM-H’ dot mve-Oneok adeker of ft re gi s t - erod krvesk- 
24 Joeot tft'HipftHVr Oft tHJ ftfrififtk’d pOftSOtt (+f Sftek H+¥esk+iOJjt 
2*) ftdokeft: 0: ; ', v JVfl4vt‘ ftO¥ ft+t-HH+Hf Oft ItelKdik ^ eOJHleetioH 
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1 tviAt ft f-ftV ef <4.- <+r ft -ftM of h»h= oAtw* intefetA 

2 «r fm it m-inic ttl aAeAef eAAiAt ftetvfte At att fteAptttttettt el 

3 mi tmevt-mettf aAvi-wy eeal-eael wih etteA eetttpftttyr tf — 

4 ■ ■• ■ ( - A - )" fn ! ft peAeA ef Att'i-e jhw fti’left Ate -time <A 

5 sn-ftk at least -7 k pee eettfttm of Ate meittAete 

Li el fke WeA «f AhwAhw ef -tHA* eetAtmM e ontpftny -foe 
7 fttteeft>,-i+e t l i ft iftM tt; Ay m leeantetAett ee oA t eew tee}* aee 
S net 'ft} - t ni e mt eA peeveits el Ate HtveftAtiettf nAttsee el 

9 fHtftlt cempa b V r et -ftt}- Htt+tv-teA pefteeHa el Ate pveA- 

10 m^'HP Aevett+itent aAAt-ee-: atiA 

11 ^AA}- Ateee A eel AttposeA att ttttfate UaeAett eet fttelt 

12 e oi n p : vm - at ft ee-tAl el sttek Aw ^ft el-i e ft et : fttty etipvees 

13 ee AtiflA-M leen-ip eHttAA-Aeey ee ttttAeerte-HAAtgs appAeft- 

1 1 Me Afttttt+r 

15 il~ < te Ate ptttpH-e ef etAMvAea -(!-)--( 1~) -(A)- tut ttttfate AaeAett 
Hi ett tt teA-ieeftA ttev-e.M tttettf eetHRHty AtAttAta atty fteetenye- 
17 ffttetP Aui'Aty Ate fw<*~yeai : pift'ii'4 aftae Ate Artie ee ^AtAAt 
TP atPr t-te-A {Httii-acAnH aeette*,- -w ben-Ay Aie Ht-vt‘.-(itftft>f aA-vi-ee 
If) tf pt' , /A j i j (“-' i ft < e Mtms-ef titee-atHeitl aA'Ar-ee el ettelt eont- 

20 pern 1 ee any wteeesteA peeaett ef ft tty ett At aAviaety eemwti 

21 ee A ettAAeA le meiee a-tty eet-Hpete-ftAett AireeAy m AtA't- 

22 eerAy 4A frem fttty prevent in eetHuvAatt wAt Ate pteftAave 

23 or- ftftle ef -evat'Aloe or eAtee properly ter fr-etta or eit MAnAf 

24 ef efttAt teetprim^r eAun? A-nut Mft,t I'tAe erAAtary eeurpen'-a- 
2e Aten a> prittoiptA uttAerwrAer fee each ee-i-Hparpy or -fit}- from 
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J Sftftk 00 1 H p-ftftV HI- H- r- -ji- itolifeftS fo£ Olkoir tkfttt kOHft 
2 Tl4e fflrYOrft-htOHl- tttk^is'tFr Oft Otkeft Sm4oOtrr 
;! - — (2)- if -^i|- ftft ftr-si gftai O H t 6^ ftft ift¥0.4tt VOHt ftffv^fOfty 

• | tr ¥riik ft OOftltftOftOtf Ht-VOt-ft-l-HOMf OOHtpftHy fOSllUs i+t ft 

:, saeoessw k-i-v-orftftroH-t fttkrkt-ft to saok ooHipa+ty antf if seek 
it i-ttoeesse* is tken tm HrtH>tHtt*ftt advisee vritk'eespeel- to etkee 
7 assets Sft k s t nfti-i a l iy gmttee hi aftwmut tkaft tke ameawt ef 
>s assets of snok ooH-ipuftyr ee -(h)- as ft eesak- of ft roeegee efj 
<! <*i ! ft sate of stvko-itHfitiky ait tke assets ky ft eegioteeed kwest- 

10 eaeftt eofttpany witk ee to aaotkee registeml iavestroeftt 

1 1 eewpafty wkk a>s<4s sa k H- aft tiatiy geeatee kt amo-an-t a teaas- 

12 aetioii eeears svkitdh woh- 14 }*e sHltjeet to sukseetioft -(4)-(4-)- 

i:; -(-V)^ 8Hek dkeeej-mftey ki size of assets skali ke eaftskieeed 
1-1 ky Ike Okmmkkott kt <k4«4+ikHHg wlietkee os to what eo- 
17 teat aft applk'fttmft Hntfee se<4ioft <4-(-o-)- fee exempt-left feea-i 
lii tite peeve ions of sahseetkin -(f)-fl-)-(-V-)- skouW }>e geafttetk 
1 i — (4f)- "( i)" (4)- ftkl I if Hot lipply tO ft trftftSftH-ioft 

1 >; in Vr’kk-k ft eont-reHing kloek of OftOftuft-.ift-g -voting seei-tehies 
lit of aa kweHHieHt advh-ee to a eegisteretf hivesi-mei-vt oempaHy 

20 is 4isfeil>ute4 to tiie pnhke ftfttf in whhk there is T m fftek no 

21 ekange in- tke itteftlky of ike persons who eoniwi so eh mvest- 

22 meat adviser^ 

22. r4t(4 Or See-Hoft 41 -(e)- of tin 1 if i v ( w m ft i o i tt frOftvprtfty “Vo f 

21 of 4-940 -(44 -l-rr'4-V t'Oft— ' l-.'t-(o)-)- is a mem-leii ky aiiki-ng at 
2.1 tko omi thereof a new senteuee as follovts-r : 4f slink ke ihi- 

8. 470 2 
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If t\Y fit! lot- Oil- 1 4frO 'ft*: ' (.1 ft f-'t-tjfmtHHrtl ittVftsBriftHt POHHJJftHVr 
ii-t POtritOOTirfH VBfri iki-rH t-rftHia-HOtt Or trie te-HHi* of ftttV petr- 
wh«vkv t> rrlirk-Hfitki r Hetntktriv rO **>We «¥ ftof- 

H-. O+VPBtriOftf Utk'-fH of Mlek Poh-ljOHVr fo tako khfo ftm-ittHf 
vliO }HHVkf:S‘ j>HH‘P PH <fkt'H POi t.’k! P ;-rr!- ! (ftt ft-HY- JiHiVOft OfttV 
kl-’.B* jwki Of Pi-fti-HOr-ik-iU -Vrtfk it fOHiSiBfHi-t of fkft fVjtft VV- 
..forHOtt to tit HrWfHOri -fP)- OH sjitvk'ipalkr PBH-il^f- fkm»froHt 
k ; v fW-Mi;’i 1 ;tj4 ; -{iff OH -{:•!)- <4' S-Hk-PPfkftt -{fffl 

4.- Kw+ittH- 4(4 «f fke Jov^f-n-ieot ^ 

404b -(40 i-rM-4 *P S t-4Hf k ttmp-Htk-4 — 

-(4-)- kv yt-^OiHttf-iHsj Mtksepkott -(kf its { .;Kkapt4km 
-(efi- oisl 

*f-)* kv a44ktp al'toH H-tki-0iait.it -fa-)- a- tu-HV Htkspe- 

fkftt as Ittrk-MVHT 

--(4))- r\-;r-,- VftPHfiPV Hit f kft kprtf4 (4- 4kppfoiB ttf ft HP«- 
Blmaf ravt-Btomf. poRi-jtaHv -tvkkk nmiw m potmepf-toH wait 
t'ohi^iitHop avitk seehoft 4;>-fff{4f-(r\-f ao4 v-kiph t-miaf kp 
•j.'lkk kv it ]i!‘Hnh;h wko is «o4 a-tt krt^osfok- |}piVHit of otl'ioi- 
fiMHlB fit ft iHiHtsaofioH Htk-jppf 4-0 sppfkm 44>-{£)^4)_(_Vf 
akak kp 4iko4 Hitke kv a litvstm -{if v-1-h-i kas kmt f*4et4p4 
atik f^HH-4 k-H okvfioft kv fke okpikoH* of stink pottvpaHv 
Vrko a ho Hot- Hti4t iHioHostok -}H-fsHits :hh 4 -fi+f vko k»w 4 k-ph 

or(a‘ 1 o4 kv (lie k<-44t-Hs of (4fP 0iHs(fHt4i+t“ vofktji; yeoitt'kit-H 
of nv4t ootoj-iftitvy (kaf in 4kv oasp of fkp kpada 4iv 

<jl'r..-.lil! iti ii-.tr <H- koHft fi4p -Kt's'tp-ltttfi Hit of it 4.HV<4 oH Hf4pt'4p4 


il 


] ii i i4 h‘4 yimvimHV in <4 ims<*m -(f)- rt«4 -fii-)- <-4 fl+w HuJiset*- 

•J ‘inn -(hfr lire iW'ii-Hrf oFet+Itof flftft'ftliy Fisi+y ttrlt4 tw poo- 
I 1 -y-ltH-4 1!) l-ftiinOt'Hoft 

•I i^T Hh^v’ihH 4 (-He)- Of lift* fftPFOSiftHOttfc (4tH+F|FftlPr 

.*) tYH Hr 4-94W -{44 4 -tS_(-L Mh- — !-(-)-( e-)—)- is ftmemiwi to Feo4 

li IIS inUnVi-x; 

7 -M'*-'}- 44 ky mNHt i 4 : rls h 4 t’«-. 4 h 4 iH:y-}ft!-irH-'ftt-iott T of fiomt 

s Ih'.h Ft-4yHftlioH of f+t-y 44 v«4hi ! op 4ti ! <'-<4HFs ? 4he Fefyftifto-H-Rftft.s 
|l <4 tih‘ frtFH^HH^ |>Fi-i¥t.»Hrt^ (4 tliis sei'tiott OF t>f SeefttH* 44 >-( 4 }- 
]i) -)4*)- ; j* FOftpift'f tlf iflrV'.kHFH ftfiftfl ftftr 4)0 Fft( 4 * iiy ft F 0 i)'l. ‘ 4 0 Fft 4 
il itt-FiVrHFH'ft et)rHyftH¥r ifto OyeFFlioH of Sft(4i- jjHr‘6¥Wte»8 silftif 
i 2 1 .(‘ ^lyiOHt-Uvf OH ftt mV"!-; Pf^ifcteml OOHFpftHy — 

M'l'f fop >'<- flirty 4ftys 44 fiio wetHtoy of 

! I vftcirHoioH oftiy Ito 44!o4 4y ftofio-ft of fke 4 )oo-f 4 of 

l ' 44e0v«ftO7 

1 i ---(•—)- 4 !,: f o yt'Fin4 of skly 4ivy* if ft vote of ofook-- 

1T 4; il4;-'rs 4*) royiiii', 4 In fi!4 tiio -vtH'ftHoy of vooftHHosy of 
I * --{■!!•)- f< ‘ !•’ -II' 1) lnioroF -jHM'in.i IIS f]+ft (4 ohi-H-)4s'S! 0-H FHOy 

l ' 1 yft'ov- Fi^cft l y- ;Ui 4 Foo'llloiinHs oyott i-h wvft Wotiort 

I' 11 of Jiy i )vW i: | i--ii oi'jiiii'iuinift tw hi- 4 iftooftsiofeHt wl-k 

71 fh(‘ |'FHH*oii"it nl iir-C'ioi'-.— 

'='J Sect w s ,7. Snimii 11(a) of the Securities Exchange 

i .1(7 of 7 0f> i (I- 1 t •Y.i' ?sl-( a ) ) i , s emu tided lo rend cis 

'nil oil's: 

• 1 * "(a)(1) I 1 ■ • 'i.n ■'•hull jin scrih: such rah * and 
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1 regulahnus as it deem.- iit rcssnr;/ or appropriate in ihc public 

2 inti n si or fur the proLclion of inferiors, to regulate or pre- 

3 vent trading on notional securities exchanges bg members 

4 thcrcoj from on or off the floor of the exchange, directly or 
1 indirectly for flair own account or for the account of any 
(3 affiliated person or, in the case of floor trading, for any 
7 discretionary account. Such rules shall, as a minimum, rc- 

5 quire that such trading contribute to the maintenance of a fair 
9 and orderly market. 

1U “(2) It shall be unlaw fid for a member to effect any 
jl transaction in a security in contravention of rules and regu- 

32 lations under paragraph (1), but such rules and regulations 

33 may contain such exemptions for arbitrage, block positioning, 

14 or market maker transactions, for transactions in exempted 
3,') securities, for transactions by odd-lot dealers and specialists 
10 (within the limitations of subsection (b) of this section), 
17 for transactions by af/Hiahd persons who are natural persons, 

15 and for such alia r transactions as the Commission may deem 
39 necessary or appropriate in the public interest or for the 

20 protection of investors.” 

21 Si;r. .2. St el inn 11 of the Securities Exchange Act of 

22 lUSi (Id r.S.C. 7Sk) is amended by inserting after sub- 
2 ,", strlia X (t) the fuHnwing in W subsection : 

2i "(f)(1) It ■'■hall nubiti'fid for a number of a na- 

2.1 liuntt' mcu cities txchtmye to effect, whrtlur as broker or 
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| ill ah r. a n ii Iran'mlii.n mi snrh c.vrlianye trilh nr for ils 
Ll nir,i armnnl. lli i arrniiii! nj any nlfiiiilh i] yi rsnn oj sllrjl 
ll niiiiihrr, nr mi;/ iiiu/niiii i! inslilalinnal account. *!<»■ used 
1 In rt in lh<‘ firm ’inaiia,;. 1/ insf tlnl'niial a can a mi' inruns nn 
•’> i tarnnal nj n haul:. tii*n rihirr com / hi ii //, Irnsl cain/ian/j. 
'i rrm'h, 1. 1 1 min jni nj/, s, yarah' nrmiinl. jiciixinii-hcinjil or 
i jiriiji'--linriiiti Irnsl nr yhi,i. jniindatioa nr diarilable cnihnr - 
^ . in' fnml. or i.'lln r snnihir lyyi of tiislilnlinnal account [nr 
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ai • h i in a sunril;/ in irhi.lt In is so rtyishrid; 

"(C) any (roiiriiriinn hy a hind: yosilioua' or mar- 
‘ t.a.r ad lay a* sin-],. , • <</•/ ir!n ci an a/iilialcd /nr- 
'ii or iintmiyol in*!'; Inina at rr.aiol is a /airly In the 


u 


1 “( 1 ) ) ait;/ stabilizing transaction effect ed hi com- 

2 pliancc trilh rules under section 10 (b) of this title to 
:) facilitate a distribution of a security in which the mcm- 

4 'her effect in;/ such transaction is participating; 

“( 11 ) any bona fide arbitrage transaction, iuclud- 
i; itKj hi di/in g lu twicn an e<iuitjj security and a secur'd)/ 

7 culitlii)!/ the holder to acquire such equity security, or 

5 am/ risk arbitrage transaction in connection with a mcr- 

0 (jer, acquisition, Under ofler, or similar transaction in- 

]i) voicing a recapitalization; 

“(F) any transaction made with the prior approval 
12 of a floor n/Jical to permit the member effecting sueh 

]:> transaction to contribute to the maintenance of a fair 

14 and orderly market, or any purchase or sale to reverse 

]3 any such transaction; 

] (j “(G) any transaction to offset a transaction made 


17 in error; or 


■jg “(U) ony transaction far a member's own account 

19 or the account of an affiliated person who is a natural 

20 person effected in com pi in nee with rules and regulations 

21 prescribed by the Commission under section 11 (a) of 

22 this title. 

“(d) The provisions of paragraph ( 1 ) of this snbsec- 
•>1 Him shall not apply to transactions by any member of any 


.,5 nnthaud securities e-rchanye with or for its own account or 
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1 for lla lo.'f'uti nt of any jurson ivho is an affiliated person or a 
: 2 meutotjed institutional account of such member, during the 
0 fiilhni'iiv! periods: 

4 ‘‘(A) prior In the last date on which any national 

7 & rarities exchange -maintains or enforces any rule fixing 

(i rales of commission, or prior to April 30, 1076, udtich- 

7 ever is later; 

8 “(1*) f°>' (> period of twelce months following the 

<) date specified in subparagraph (A), if the toted value 

]D of all such transactions effected by such member during 

1 i such period oil all national securities exchanges of which it 

in is a number (other than transactions described in sub- 

1.4 paragraphs (A) through (C) of jiaragraph (.?)) does 

1 | u"l (.read 'At pi r rcuhnn uj the total value of all trans- 

1.7 actions t ffi rlul Li/ such mi ndu r during such pt riod on edi 

18 such c.rvhnngrs; and 

IT "(C) fin ‘ a pirind of twelve months fulhuriny the 

IS pi riml ■•'pi cipi d in subparagraph (l>), if the total value 

111 nf all such transactions iff ivied by .-itch memhie during 

I'li such pirind on all national siciiriliis i.rchnnges of which 

:.‘l it is a un ndu r (other than Iraiwadions described in sub- 

:!4 paragraphs (A) thnwgli (C) of paragraph (3)) dues 

■J.i md i i ci id W pie riidiim <>j the total raluc of all trans- 

Li acini', ijiiclitl by such itn nun r during such jit riod on 

47 iid such i .i eh a a i/i s. 


1G 


1 "(4) It shad in uuhiirful for n nundnr of a national 

- seen ride s t.i chany,. to utilize any schx me, device, arvan'/c.- 

■ > meat, ayru i/iUit. or uneh rstnndmy disiyned to circumvent 
4 or oroi'J. by nrijir'irnJ mi a ns or in any otlur manner, the 

■ > jinhey ami pnrpnsis oj this subst etiun nr any rule or rei/u -■ 
G lotion ho ( out in is, ■-mn i,i a y [,i‘t srrihf as nicisstiri/ or uj>- 

7 jiruprialc to e/nct such policy and jairjiosisd 
■' d/y. d. .S triton Ah of the 1 net stun at (' timpani / .1 el 
•’ r, f bltjO (la I .S.f . , sOn—}}.)) j s niiKiahd hy insertimj afhr 
in substvlinn t'h) the follo/riny mw subsection: 

"(c) It shull „■>! he duuied unJairfid or a breach of 
1_ innirairy only jnr an inn shni nl adrisir or ot/n r pi rsoii re- 
/' rent to in .-nl IS, rlion (,,)( j) of this sici'am la cause or in- 

•C 

■4 diHx a rn/istirid mn stun id company to pay a commission 
!•> to a brain r for ijlu-tmy a leansorllau , which is in e.rciss of 
eoinmis-mns linn bnny chary, d by otlur binders far ejj'ief- 
^ 1 tay similar I ra usual tons, ij — 

^ ,s ( H ) such mm shm at adns,r or otlur person delir- 

l!l mines in yood faith that r(s,areh sun-bus prorided by 
~ il such bro'a r jar the In ne/ii oj such investment company 
-1 jnsiify such juiymtul; 

'(>•) such voyisUrid iunstnnnl company males 
appropriate disrhisn res to its s, cavity hold, rs of its pnli- 
^ cirs "ml praetieis in this reyard, at such times and in 
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ttiirJi manner as the Commission shall prescribe by rules 
or regulations: and 

“(3) such, broker is not a person referred to in sub- 
section (a)(1) or (a)(2) of this section or an affiliated 
person of any such person.” 

Sr:c. 4. Section 206 of the Investment Advisers A. cl of 
1040 (lo U.S.C. 8 Ob-6 ) is amended — 

(1) by instiling the designation ‘‘(a)” immediately 
after "Sec. 206." : and 

(2) by adding at the end thereof the following: 
“(h) It shall not he diemed unlawful or a breach of fidu- 
ciary duty for an investment adviser lo cause or induce a 
client to pay a commission to a broker for effecting a transac- 
tion, which is in c.iccss of commissions then being charged by 
other broki rs for effecting similar transactions, if — 

“(1) such investment adviser determines in good 
faith that research swrices provided by such broker for 
the In in fit of such cliint justify such payment; 

s 

“(2) such iunstmenl adviser makes appropriate 
disclosures lo such client of its policies and practices in 
this regard, at such times and in such manner as the 
Commission shall prescribe by rules or regulations; and 

“(3) such broker is not the investment adviser or 


an ujjiliaUd ptrsnn of such inrisfmenl adviser;’ 
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I ,S 'EC. ■'). Section 15 of the Invest mail Companp Jet of 

*> 19 W (15 f/.iS'/'. S0a-15) is amended bp addinp at the end 

;; thereof a neir subjection os /olloies: 

4 "(f)(1) -I" investment adviser or o corporate trustee 

- performing tin junctions of an investment adviser of a rep- 
lj istend invesimud com pa nip or an affiliated person of such 
7 investment udvixr or corporate trustee map receive an;/ 
y amount of bent fit in connection with a sale of securities of, 
<) or a sale of anp other interest in, an investment adviser or 
70 a corporate trustee performinp the functions of an invesl- 

II men! adviser ndiieh results in an assipnmetd of an investment 
32 advisorp contract with such compaup or the chanpe in con- 
12 trol of or idcutitp of a corporate trustee mho performs the 
14 functions of an investment adviser, if 

"(A) for a period of three pears after the time of 
such assipununl, at least 75 per centum of the members of 
the board of directors of such registered companp or such 
corporate trustee (or successor thereto, bp reorganization 
or otherwise) are not (i) interested persons of the. invest- 
ment adviser of such companp, or (ii) interested persons 
of the predecessor investment adviser ; and 

“(II) there is not imposed an unfair burden on 
such companp as a result, of such transaction or any ex- 
press on implied terms, conditions , t or understandings 
applicable thereto. 
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1 For the jmrpose of subsection (f)(1)(B), an unfair burden 

2 on a registered investment company includes any arrange- 

3 want, during the two-year period after the date on which 

4 any such transaction occurs, whereby the investment adviser 

5 or corporate trustee or predecessor or successor investment 
G udvisi r or corporate t rustic or wny interested person of any 
1 sue] i adviser or any such corporate trustee receives or is en- 
S titled to receive any compensation directly or indirectly (i) 
9 from any person in connection with the purchase or sale of 

10 stcu cities or other property to , from , or on behalf of such 

11 conijniny, other than bona fide ordinary compensation as 

12 principal underwriter for such company, or (ii) from such 

13 company or its security holders for other than bona fide in- 

14 vistment advisory or other services. 

1,1 "('I) If (i) an assignment of an investment advisory 

1G contract with a registered investment company results in a 
17 mim ssor investment adviser or a corjmrate trustee perform- 

15 ing tin functions of an investnnnt adviser to such company 

19 ion! if snrh successor is lion an invistment adviser or jicr- 

20 forms such functions with n spent to other assets substanliidly 

21 greater in amount than the amount of assets of such coin- 
'll pang, or 

23 "(ii) as a result of a merger of. or a sale of substantially 

21 all the assi fs by , a ngislered investment company with or 
lb to another registered iuvestminl company with assets sub- 
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1 stantiady {/notrv In amount a transaction occurs which 

2 irouhl In subject to subsection (f)(1)(A) . such discrepancy 

2 in si:c of assets shall be considered hi/ the Commission in dr- 
4 termininy whether or to what extent an application under 
' section 6(c) for exemption from the provisions of subsection 
0 (f)(1)(A) should be {/ranted. 

7 “(3) Subsection (f)(1)(A) shall not apphj to a 

& transaction in which a controlling block of outstanding voting 
9 securities of an investment adviser to a registered invest- 

10 men I company or of a corporate trustee performing the func- 

11 lions of an investment adviser to a regishred investnunt 

12 company is — 

“(A) distributed to the public and in which there 
is, in fad, no chan ye in the identity of the persons who 
control such invistment adviser or corporate trustee, or 
“(B) transferred to the investment adviser or the 
corporate trustee, or an affiliabd person or persons of 
such investment adviser or corporate trustee, or is trans- 
ferred from the investment adviser or corporate trustee 
to an affiliated person or persons of the investment ad- 
viser: Provided, that (i) each transferee (other than such 
adviser or trustee) is a natural person and (ii) the 
transferees ( other than such adviser or trustee) owned 
in the aggregate more than 23 per centum of such voting 
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11 
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10 

17 
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19 

20 
21 
22 
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1 securities for a period of at least six months prior to such 

2 transfer.” 

\ 

3 *S Ac. 0. Section ld(c) of the Investment Company Act 
-l of 19 U) (Id L’.S.C. SOn-hd(e)) id amended by addiny 
o at the end thereof a neie scab. ice as fulloies: ‘‘It shall be un- 
(j lairful for the directors of a registered investment- company, 

7 in connection with their evaluation of the terms of any con- 

8 tract whereby a person undertakes regularly to serve or act 

9 as investment adviser of such company, to take into account 

10 the purchase price or other consideration any person may 

11 have paid in connection with, a transaction of the type re- 

12 fervid to in subsection (f) or specifically exempt therefrom 

13 by paragraph (2) or (3) of subsection (])." 

1! Sj-:c. 7. Section 10 of the Investment Company Act of 

13 194.0 (Id U.S.C.S0a-16) isamendul— 

10 (i) \,jj redesignating subsection (b) as subsection 

-1” (c);and 

(2) by adding after subs< elion (a) a new subsection. 
!•* as follows: 

20 “(J,) dug vacancy on the hoard of directors of a rrg- 

21 intend investment company which occurs in connection with 

22 compliance with section ld( f) ( 1) ( A) and which must be 

20 fi lb d by a person ivho is not an inleresbd person of cither 

21 parly to a transaction subject to si elion. ld(f)(l)(A) shall 


22 

1 be filled only by n person (i) mho has been selected and prn- 

2 posed for election by the directors of such company who ore 

8 not such interested persons, and (ii) who has Inert elected by 

4 the holders of the oulstandiny rotiny securities of such com- 

5 pony, except that itt the case of the death, disqualification. or 
0 bona fide resignation- of a director selected and elected pur- 
7 suant to clauses ( i ) and (ii) of this subsection (b), the 
S vacancy created thereby may be filled as provided in sub- 

9 section (a).” 

10 Sec. 8. Section 10(e) of the Tn vestment Company Act 

11 of 194.0 (15 U.S.C. 80a-10(e) ) is amended to read as 

12 follows: 

13 “(c) If by reason of the death, disqualification, or bona 

14 fide resignation of any director or directors, the requirements 

15 of the foregoing provisions of this section or of section 15 ( f) 

1G (1) in respect of directors shall not be met by a registered 

17 investment company, the operation of such provisions shall be 

18 suspend id as to such registered company — 

19 “( 1) for a period of thirty days if the vacancy or 

20 vacancies may be filled by action of the board of dircc- 

21 tors; 

22 . “(2) for a period of sixty days if a vole of stock- 

28 hollers is required to fill the vacancy or vacancies; or 
24 “(3) for such longer period as the Commission may 

pr< scribe, by rules and regulations upon its own motion 

i 

| 


25 


1 
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or by order upon application, as not inconsistent with 

2 the protection of investors.” 

3 Sr a. 9. Section 9 of the Investment Company Act of 

4 1940 (15 U.S.C. S0a-9) is amended by adding at the end. 
f- 5 thereof a uric subsection as follows: 

6 “(d) For the purposes of subsections (a) through ( c ) 

7 of this section, the term ' investment adviser’ includes a cor- 

8 poratc or other trustee performing the functions of an m- 

9 vestment adviser.” 

10 Sk<\ 10. Section 86 of the Investment Company Act 

11 of 1940 (15 U.S.C. S0a-85) is amended by adding at the 

12 end thereof a new subsection as follows: 

13 “(d) For the purposes of subsections (a) through (c) 
1-i of this station, the term ‘investment adviser includes a corpo- 
15 rale or otlur trustee performing the functions rtf an invest- 
15 meat adriscr.” 
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IN TIIE HOUSE OF E EPF ESENT ATI YES 

March 1, 107:1 

Mr. Moss (for liimsel F, Mr. Ihiovniu. of North Carolina, Mr. Sti:ckf.v, Mr. 
Wark. Mr. Ei'KiiAnuT. Mr. McCoi.m.stkr. Mr. I Iki^toski. Mr. Youxo of 
Illinois, ami Mr. IlRKCKiN'innoK) introduced .•lit- following- bill ; which . was 
referred to the Committee on Interstate ami Foreign Commerce 


A~L.i ai 

To amend the Securities Exchange Act of 1934, and for other 

purposes. 

1 Be it enacted by the Senate and Iluitse of Bepresenla- 

2 lives of tin United State* of America in Congress assembled, 

3 That this Act may he cited as (lie “Securities Exchange 

4 Act Amendments of 1973". 

5 TITLE I — SELECTION AND ADMIXISTLATIOX 

G OF TEE COMMISSION 

7 Sec. 101. (a) Section 4 of ihe Securities Exchange Act 

8 of 1934 (15 U.S.C. TSd) is amended to read as follows!; 


I 


6 


1 shall nut require the reappointment or affect the terms of 

2 members of the Commi»ion (including the Chairman of the 

3 Commission) holding office on the effective date of the Sc- 
•1 enritics Exchange Act Amendments of 1973. 

5 TITLE II-E EG ELATION OF EXCHANGES AND 

6 ASSOCIATIONS 

7 ' Site. 201. (a) Section 3(a) (3) of the Securities Ex- 

8 change Act of 1934 (1.7 F.S.C. 78c (a) (3)) is amended 

9 to read as follows: 

10 ‘‘ (3) The term ‘member’ when used with respect to 

11 an exchange means (A) any person who is permitted to 

12 effect transactions on the exchange without the services of 

13 another person acting as broker, or (B) an} 7 person who 
transacts business as a broker or a dealer who agrees to be 

75 regulated by an exchange and with respect to whom the 
7G exchange undertakes to enforce compliance with its rules and 
77 with the provisions of this title, and any amendment thereto 
IS and any rule or regulation made or to be made thereunder, 

19 and includes an) 7 broker or dealer with which a member is 

20 an associated person.” 

21 (b) The amendment made by subsection (a) of this 

22 section shall take effect February 1, 1975. 

23 Skc. 202. Section G of the Securities Exchange Act of 
21 1934 (15 U.S.C. 78f) is amended to read as follows: 
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“ (E) the exchange appropriate for the use of 
the public represent ai Ives' such sums as are ncecs- 
sary to permit the public representatives to employ 
such staff or retain stieh attorneys, consultants, or 
other experts as they may reasonably require, inde- 
pendent of the exchange staff; 

; ‘(F) tiie voting power of members of the ex- 
change is distributed on a fair and equitable basis; 
and 

“ (G) there are reasonable limits on the length 
of time and the number of terms members of the 
governing body may serve; 

“ (d) the rules of the exchange provide for the equi- 
table allocation of dues, fees, and other charges among 
its members; 

“ (5) the rules of the exchange are designed to pre- 
vent fraudulent and manipulative acts and practices, lo 
promote just and equitable principles of trade, to provide 
safeguards against unreasonable profits or unreasonable 
rates of commissions or oilier charges, and, in general, 
to protect investors and ihe public interest, and to remove 
impediments lo and perfect tbc mechanism of a tree and 
open market; and are not designed to permit unfair dis- 
crimination between or among customers, issuers, or 
brokers or dealers, to fix minimum profits, lo impose any 


10 

1 schedule of prices, or to impose any schedule or fix rates 

2 of commissions, allowances, discounts, or other charges, 

3 except that (A) until February 1, 1974, such rules may 

4 fix reasonable minimum rates of commission for transac- 

5 tions or portions of transactions which involve $200,000 

C or less; and (B) until February 1, 1975, such rules may 

7 fix reasonable minimum rates of commissions for transac- 

8 tions or portions of transactions which involve $100,000 

9 or less: Provided, however, That the Commission may, 

10 by rule, permit an exchange to fix reasonable minimum 

11 rates of commission until February 1, 197G, for transac- 

12 tions or portions of transactions which involve $100,000 

13 or less if the Commission finds that the public interest 

14 requires the continuation, establishment, or recstablish- 

15 ment of reasonable fixed minimum rates for such trans- 

16 actions or portions of transactions. 

17 “(G) the rules of the exchange provide that its ment- 
is bers and persons associated with its members shall be 

19 appropriately disciplined for any violation of its rules by 

20 expulsion, suspension, fine, or censure, and in the case of 

21 a person associated with a member, by being suspended 

22 or barred from being associated with a member; 

23 “(7) the rules of the exchange provide a fair and 

24 orderly procedure with respect to the disciplining of 

25 members and person associated with members and the 
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1 “ (4) After appropriate notice and opportunity for 

2 hearing, by order to remove from office any officer, 

3 director, or employee of a registered national securities 

4 exchange wlio, the Commission finds, has willfully failed 

5 to enforce the rules of the exchange, or has willfully 

6 abused his authority. 

7 “ (5) And if in its opinion the public interest so 

8 requires, summarily to suspend trading in any registered 

9 security on any national securities exchange for a period 

10 not exceeding ten days, or, with the approval of the 

11 President, summarily to suspend all trading on any 

12 national securities exchange for a period not exceeding 

13 ninety days. 

1-1 “ (b) The Commission, having due regard for the public 

15 Interest, the protection of investors and the need to assure fair 

16 dealing in securities, and to preserve and foster competition 

17 among exchanges and between exchange markets and markets 
IS occurring otherwise than on an exchange, shall, on or before 
13 February 1, 1975, take such steps as are within its power 
29 to establish a national market system for transactions in 

21 securities. The Commission shall, commencing in 1973 and 

22 ending in 1975, report annually to the Congress (1) the 

23 steps it lias taken and its evaluation of the progress made 

24 toward the creation of a national market system, and (2) its 
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1 recommendations, if any, for further legislative authority 

2 to create such a system.” 

3 Sec. 209. The Securities Exchange Act of 1934 is 

4 amended by adding after section 20 (15 U.S.C. 78t) 

5 the following new section : 

6 “Sec. 20A. (a) Xo national securities exchange regi's- 

7 tered under section G shall by rule or otherwise prohibit any 

8 of its members, when 'acting on behalf of a customer, from 

9 transacting business on any other exchange, or otherwise 

10 than on an exchange, and no national securities associa- 

11 tion registered under section 15A shall by rule or otherwise 

12 prohibit any of its members, when acting on behalf of a 

13 customer, from transacting business on a national securities 

14 exchange. 

“(b) The Commission shall adopt rales which assure 

16 that any transaction by any registered broker or dealer or 

17 member of an exchange is executed at a net price to such 

18 member’s customer which is better than or equivalent to the 

19 net price which would have been obtainable if such trnns- 

20 action wore to have been executed (in any unit of trading) 

21 on any other exchange or otherwise than on an exchange. 

22 ‘(c) Xo national securities exchange registered under 

23 section G and no national securities association registered 

24 under section JoA shall by rule or otherwise prohibit any. 

25 of its members from participating in any clearing agency or 
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